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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seqg.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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Agricultural Marketing Agreement Act of 1937 


KNOWLTON’s, INc. AMA Docket No. M 126-5. Overpayments 
to producer-settlement fund — recovery of for period 
2 years immediately prior to December 1976 — 
Further recovery — barred by 7 CFR 1000.6 — 
Dismissal 


(No. 18,244) 


In re KNOWLTON’S, INC. AMA Docket No. M 126-5. Decided November 
4, 1977. 


Overpayments to producer-settlement fund — recovery of for period 2 
years immediately prior to December 1976 — Further recovery — barred 
by 7 CFR 1000.6 — Dismissal 


Where petitioner filed its petition in December 1976, and thereafter tolled the 2-year peri- 
od of limitations, this resulted in its recovery of refunds for the 2 years immediately 
prior to‘the filing of the petition. Any further recovery of monetary losses prior to 
those 2 years is barred by 7 CFR 1000.6, and the petition is dismissed. 


Richard B. Seward, Dallas, TX, for petitioner. 
Garrett B. Stevens, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricultural Mar- 
keting Agreement Act of 1937, as amended (7 U.S.C. 608c (15) (A) ), 
hereinafter referred to as the “Act”, instituted by the petitioner, Knowl- 
ton’s, Inc., a handler subject to Order No. 126 (7 CFR Part 1126), herein- 
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after referred to as the “Order”, which regulates the handling of milk in 
Texas marketing area. 


By its petition, filed on December 27, 1976, petitioner principally 
seeks a partial refund of amounts it paid into the Order’s producer-set- 
tlement fund based upon the Market Administrator’s computation of 
assessments on the Class I milk ingredient contained in its chocolate 
milk product. To make such computations, the Market Administrator 
used a standard weight conversion factor of 8.23 pounds of Class I milk 
per one gallon of chocolate milk. Petitioner claims, and respondent 
agrees, that handlers utilizing liquid nonmilk additives could utilize less 
Class I milk than that indicated by this standard weight conversion fac- 
tor which is based upon the average relationship of milk to dry nonmilk 
additives contained in chocolate milk products. Petitioner claims that its 
Class I milk ingredient per gallon of chocolate milk product was in fact 
7.924 pounds or .306 pounds less than the weights assessed by the Mar- 
ket Administrator. Respondent on the basis of this .306 pound differ- 
ence, has refunded petitioner all its claimed overpayments made subse- 
quent to December 1, 1974, but refuses to refund any part of payments 
made prior to that date based upon 7 CFR 1000.6 which terminates its 
obligation to refund any payment by a handler two years after the end of 
the month during which the payment was made. The main issue, there- 


fore, is whether petitioner, in light of 7 CFR 1000.6, is entitled to the re- 
fund of such alleged overpayments based upon the Market Administra- 
tor’s prior application of the 8.23 pound per gallon conversion factor to 
petitioner’s reported utilization of liquid nonmilk additives. 


The amount claimed by petitioner is $4,108.10 for the period January 
1971 through November 1974. Petitioner also seeks an order directing 
respondent to cease changing petitioner’s reports without due investiga- 
tion prior to such change and requiring respondent to reclassify the skim 
milk and butterfat reported to petitioner from January 1971 through 
November 1975 and to publish such reclassification to reflect 7.924 
pounds of Class I milk utilization per gallon of chocolate milk rather 
than 8.23 pounds. 


In response to the original petition, respondent filed on February 9, 
1977, a motion to dismiss and a motion for a more definite statement. 
The motions alleged that: (1) the petition did not comply with the appli- 
cable rules of practice because it failed to set forth a full statement of the 
facts upon which the petition was based and a full statement of the bases 
for the challenges to the Order’s terms and their application to peti- 
tioner; and (2) petitioner was barred from claiming refunds for pay- 
ments made prior to December 1974, by the relevant regulations con- 
cerning termination of obligations (7 CFR 1000.6 (d) ). Petitioner filed a 
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response to respondent’s motion to dismiss on March 1, 1977, which dis- 
puted the grounds for respondent’s motion. 


On March 10, 1977, a notice of prehearing conference was issued. In 
light of assurances by counsel that the amount of damages at issue could 
be stipulated and that the petition would be modified accordingly and 
that an answer would be filed in respondent’s behalf, rulings were en- 
tered on April 1, 1977, canceling the prehearing conference, denying the 
pending motions and directing the parties to take further action in 
preparation for hearing. An amended petition was subsequently filed on 
May 16, 1977, reducing the amount of refund sought in the original peti- 
tion to $4,170.80, which represented that part of the alleged over- 
charges not previously refunded by the Market Administrator. Respond- 
ent answered the amended petition on June 14, 1977, claiming two af- 
firmative defenses: (1) that the refund for the months of January 1971 
through November 1974 inclusive claimed in the amended petition are 
barred by the applicable regulations concerning limitations of obliga- 
tions and (2) that the remainder of petitioner’s original petition had been 
mooted and should be dismissed because petitioner was credited 
$3,285.38 on February 24, 1977, by the Market Administrator for 
assessments made from December 1974 through and including Novem- 
ber 1975, and further, that beginning in December 1975 the Market 
Administrator had ceased administering Order No. 126 in the manner 
complained of by petitioner. 


Oral hearing was held before me on July 26 and 27, 1977, in Dallas, 
Texas. Petitioner was represented by Richard B. Seward, Esq., of Stan- 
field, Crooks & Seward, Suite 123, Hillcrest 639, 12810 Hillcrest Road, 
Dallas, Texas 75230. Respondent was represented by Garrett B. 
Stevens, Esq., and Glenn M. Datnoff, Esq., Office of the General Coun- 
sel, United States Department of Agriculture, Washington, D.C. 20250. 
During the course of the hearing petitioner was granted leave to further 
amend its petition to reduce the amount claimed in refunds to 
$4,108.10. Briefing was completed on October 26, 1977. 


PROPOSED FINDINGS OF FACT 


1. Petitioner, Knowlton’s, Inc., hereafter referred to as “Knowlton’s” 
or “petitioner”, has been a Texas corporation since 1973 with its princi- 
pal place of business in San Antonio, Bexar County, Texas, with its mail- 
ing address at P. O. Box 666, San Antonio, Texas 78293 and, at all times 
pertinent hereto has been a regulated handler as defined in section 
1126.9 of the Order in that it operated a pool plant located in the Texas 
marketing area. 
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2. In order to compute a handler’s obligation to the producer-settle- 
ment fund of the Order, the Market Administrator must convert the vol- 
ume of chocolate milk product reported in a handler’s monthly report of 
receipts and utilization to a poundage figure. During the period January 
1971 through November 1974 this was accomplished by multiplying the 
volume of chocolate milk product. reported by a standard weight conver- 
sion factor of 8.23 (i.e., 8.23 pounds of Class I milk in one gallon of 
chocolate milk product), which took into account the deduction of non- 
milk additives on a dry weight basis. The use of such a standard weight 
conversion factor was based upon determinations previously made in an 
amendatory proceeding involving this Order which were as follows: 


These conclusions can be reconciled by providing that fortified fluid milk 
products shall be classified as Class I only to the extent of the weight of an un- 
modified fluid milk product of the same nature and butterfat content, exclud- 
ing the dry weight of any nonmilk additive such as flavoring, sugar, etc. 


* * * * * 


No change was proposed in the accounting procedure when flavoring and other 
nonmilk additives are used for processing unfortified products. The dry weight 
of such additives should be deducted in determining the amount of skim milk 
and butterfat to be accounted for. (27 F.R. 418; Ex. 6) (Emphasis added) 


Notwithstanding the use of a weight standard conversion factor of 8.23, 
the Market Administrator of this order did permit each handler the op- 
tion of calculating and reporting monthly the weight of nonmilk addi- 
tives on dry weight bases other than the standard 8.23 conversion fac- 
tor, to the extent verifiable by production records. 


3.. Knowlton’s, Inc. submitted monthly reports to the Market Admin- 
istrator as required by the Order from January 1971 until July of 1975, 
which calculated chocolate mlik product disposition and ending inven- 
tory based upon the standard 8.23 factor. However, starting in July 
1975, Knowlton’s submitted reports which indicated that it had begun 
to use a different standard weight conversion factor for its chocolate 
milk product. This factor was determined to be 7.924 which indicated to 
the Market Administrator that Knowlton’s was deducting nonmilk addi- 
tives, not on the basis of either the standard 8.23 factor or any of the 
other optional dry weight bases (which would not result in computations 
of less than 8.20 pounds of milk per gallon), but rather on a liquid weight 
basis, which was at that time contrary to reporting instructions issued 
by the Market Administrator. 


4. On February 26, 1976, all handlers regulated under the Order were 
informed by the Market Administrator that in deducting nonmilk addi- 
tives when reporting their flavored milk production unfortified with 
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added milk solids, a liquid weight method of calculation different than 
the 8.23 standard conversion factor would thereafter be acceptable pro- 
vided their use of liquid nonmilk additives was verifiable by production 
records. All handlers were allowed refunds for higher amounts paid on 
the basis of the 8.23 standard conversion factor on milk utilized in the 
prior months of December 1975 and January 1976. 


5. Knowlton’s, Inc. filed a petition pursuant to section 8c (15) (A) of 
the Act on December 27, 1976, claiming a refund of $7,368.42 for the 
period January 1971 (the date it first switched to liquid additives) to the 
December 1975 cutoff date, or, in the alternative, $4,419.51 for the two 
year period prior to December 1975. 


6. On February 24, 1977, $3,285.38 was credited to petitioner for 
payments made in the months of December 1974 through November 
1975, the period of time for which the Market Administrator deter- 
mined he was obligated to refund money to petitioner pursuant to sec- 
tion 1000.6 (d) or the General Provisions of the Federal Milk Marketing 
Orders (7 CFR 1000.6 (d) ). This credit was granted because the Market 
Administrator determined, based upon verification of petitioner’s 
production records, that for the months December 1974 through 
November 1975 the petitioner had, in fact, used liquid nonmilk ingre- 
dients in its chocolate milk production and thus for those months was 
entitled to use the 7.924 conversion factor. 


7. Since January 1971, petitioner has utilized sweetener in liquid 
form and has not added any powdered milk supplement to its chocolate 
milk product. Accordingly, based upon the actual volume of liquid 
sweetener contained in its product, the amount of Class I milk 
ingredient was 7.924 pounds each month subsequent to January 1971, 
or .306 pounds per gallon less than that computed under the standard 
conversion factor employed by the Market Administrator until February 
of 1976. The employment of the 8.23 standard conversion factor instead 
of actual utilization resulted in petitioner’s payment of $4,108.10 more 
to the producer-settlement fund during the period January 1, 1971 
through November 1974 than it would otherwise have been obligated to 
pay; the monthly monetary differences in payments during that period 
can be calculated from the exhibits in evidence, particularly Exhibit 1 
which accurately sets forth the gallons of chocolate milk disposed of in 
Class I under the column “Audited”. The first report submitted to the 
Market Administrator by petitioner in which it asserted that it was uti- 
lizing 7.924 pounds of Class I milk per gallon of product and not 8.23 
pounds per gallon, was its report for July 1975. Upon receipt of this re- 
port, as was the case with petitioner’s reports for August, September, 
October and November 1975, the Market Administrator replaced the 
pounds of Class I milk utilization reported by the higher amounts result- 
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ing from employment of the 8.23 standard conversion factor and the 
Market Administrator did not investigate the accuracy of these reports 
prior to so doing. He has not reclassified petitioner’s skim milk and 
butterfat utilization for those months and has denied petitioner refund 
for payments made prior to December of 1974 as being barred by 7 CFR 
1000.6 since made more than two years prior to the institution of these 
proceedings, in December of 1977. 


CONCLUSIONS 


Petitioner’s claim for the refund of payments made prior to December 
1974, cannot be granted in light of 7 CFR 1000.6 which provides: 


§ 1000.6 Termination of obligations. 


The provisions of this section shall apply to any obligation under the order for 
payment of money: 


* * * 


(d) Unless the handler filed a petition pursuant to section 8c (15) (A) of the Act 
and the applicable rules and regulations (7 CFR 900.50 et seq.) within the ap- 
plicable two year period indicated below, the obligation of the market ad- 
ministrator: 


(1) To pay a handler any money which such handler claims to be due him under 
the terms of the order shall terminate two years after the end of the month dur- 
ing which the skim milk and butterfat involved in the claim were received; or 


(2) To refund any payment made by a handler (including a deduction or offset 
by the market administrator) shall terminate two years after the end of the 
month during which payment was made by the handler. 


* * 


This provision was promulgated by the Secretary in 1971 (36 F.R. 
7514) as one of the general provisions which are common to and part of 
each Federal milk marketing order unless the individual order provides 
otherwise (7 CFR § 1000.1). Order 126 incorporates these provisions 
completely, without modification (7 CFR § 1126.1). The promulgation 
of 7 CFR § 1000.6 was based upon the following findings made by the 
Secretary after a public hearing (36 F.R. 7517, referring to 15 F.R. 
444-449): 


Without a termination of obligations, handlers may file claims which, because 
the period involved extends back over many years, are in substantial amounts. 
Funds for the payment of such claims are obtained only from payments to 
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producers supplying the market with milk during the period when the claims 
are paid. This results in a reduction in the payments to these producers. Since, 
over extended periods of time, there is a considerable turnover in the producers 
supplying a market, a reduction in their payments results in inequities as to 
those producers who were not in the market during the period out of which the 
handlers’ claims arise. This result, therefore, tends to cause producers to leave 
the market, and is a potential cause of milk shortage. If, on the other hand, the 
minimum prices for milk are increased to compensate producers for deductions 
made to pay old claims, such prices probably would not be in the public interest. 
Thus in the absence of a termination of obligations, the stability of milk 
markets is endangered by the ever-present threat of the necessity for making 
substantial payments arising from the accrual of liabilities over extended 
periods of time. 


The marketing agreements and orders should provide that any obligation to 
pay a handler any money which such handler claims to be due him under the 
terms of an order, shall terminate two years after the end of the calendar 
month during which the milk involved in the claim was received if an underpay- 
ment is claimed, or within two years after payment was made if a refund is 
claimed, unless such handler, within such period of time, files, pursuant to sec- 
tion 8c (15) (A) of the Act, a petition claiming such money. 


There was general agreement at the hearing that the two year period was rea- 
sonable. This will allow a handler ample time to decide whether he should con- 
test an obligation imposed upon him pursuant to an order. 


The Secretary’s authority to promulgate such a provision is contained 


in section 8c (7) (D) of the Act (7 U.S.C. 608c (7) (D) ) which provides 
that a marketing order shall contain terms and conditions “incidental to, 
and not inconsistent with, the terms and conditions specified in subsec- 
tions (5) to (7) of this section [other terms and conditions common to 
orders] and necessary to effectuate the other provisions of such order”. It 
is not disputed that this provision was issued by the Secretary after due 
notice and public hearing as required by Section 8c (3) of the Act (7 
U.S.C. § 608c (3) ), and that it became effective as provided by Section 
8c (9) of the Act (7 U.S.C. § 608c (9) ). Nor is there any showing that the 
evidentiary findings of the Secretary upon which the adoption of this 
provision was based were arbitrary or unsupported by substantial 
evidence. Accordingly, the action of the Secretary in promulgating the 
provision must be presumed valid. Pacific States Box & Basket Co. v. 
White, 296 U.S. 176, 185-188 (1935); Donaldson v. United States, 264 
F.2d 804, 807 (6th Cir. 1959); Benson v. Schofield, 236 F.2d 719, 
722-723 (D.C. Cir. 1956); cert. denied, 352 U.S. 976; Reed v. Franke, 
297 F.2d 17, 25 (4th Cir. 1961). 


The provision was held valid as authorized by section 8c (7) (D) of the 
Act (7 U.S.G. § 608c (7) (D) ) in Lawson Milk Company v. Freeman, 358 
F.2d 647 (6th Cir. 1966). See also Sterling Davis Dairy v. Freeman, 253 
F. Supp. 80, 86-87 (D.C. N.J. 1965). 
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The Lawson decision conclusively answered each argument petitioner 
would now raise anew as to the validity and applicability of the two-year 
limitations provision. Petitioner would distinguish the Lawson holding 
on the basis that the Market Administrator acted with such “knowledge 
of the incorrectness of his improper standard” as to constitute “scienter”, 
and that the administrative assessments were an attempt to regulate 
water and should therefore be considered void ab initio constituting an 
“unlawful taking” in violation of the Fifth and Fourteenth Amendments 
to the United States Constitution. 


A similar void ab initio argument was offered by the complaining milk 
handler in the Sterling Davis case, and was rejected as it must be here. 


The methodology employed by the Market Administrator to determine 
the amount of Class I milk contained in flavored milk products subject to 
assessment does not amount to an attempt to regulate water any more 
than do Class I assessments on ‘filled milk’ containing skim milk recon- 
stituted from dry milk powder by the addition of water. See In re Penn- 
Valley farms, 35 A.D. 61 (1976). 


Nor can the action of the Dairy Division in changing its policy and per- 
mitting handlers to deduct liquid nonmilk additives on the basis of 
actual volume displacement rather than dry weight equivalence, be 
equated to an admission that the standard previously employed by the 
Market Administrator was unauthorized or in any other sense incorrect. 


To the contrary, the Market Administrator’s use of a dry weight 
equivalence conversion factor fully accorded with policy expressed by 
the Secretary in his decision of January 13, 1962, pertinent to the inter- 
pretation of the relevent Order provisions: 


... when flavoring and other nonmilk additives are used for processing unforti- 
fied products (t)he dry weight of such additives should be deducted in determin- 
ing the amount of skim milk and butterfat to be accounted for. (27 F.R. 418; 
Ex. 6) (Emphasis added) 


Furthermore, as the Market Administrator has testified and the 
February 26, 1976 letter from his office (Ex. 13) pointed out, the policy 
change followed an extended review of flavored milk production by 
handlers throughout the Texas and other markets and was based on a re- 
sulting determination that a standard weight conversion factor may no 
longer provide equity between handlers in light of production variations 
then found to exist. 


By filing its petition in December of 1976, petitioner thereafter tolled 
the two-year period of limitations, resulting in its recovery of refunds 
for the two years immediately prior to the filing. But its further 
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recovery of monetary losses that it may have sustained previous to those 
two years is clearly barred by 7 CFR 1000.6. 


As to the remaining remedies sought, an order requiring the Market 
Administrator to cease practices already discontinued is clearly unwar- 
ranted; and why petitioner seeks paper corrections of past reports and 
their publication has not been explained by petitioner and, serving no 
purpose, should not be ordered. 


The petition is dismissed. This decision and order shall be final* and 
effective 35 days after service hereof unless appealed to the Judicial 
Officer. Copies hereof shall be served on the parties. 


*The Decision and Order became final December 17, 1977.—Ed. 





LIST OF DECISIONS REPORTED 


JANUARY 1978 


AGRICULTURE DECISIONS 


Animal Welfare Act 


Boston City HospiTAL. LAWA Docket No. 95. Consent 


(No. 18,245) 


In re BOSTON CiTy HOSPITAL. LAWA Docket No. 95. Decided December 
22, 1977. 


Consent Order 


Respondent has consented to issuance of a cease and desist order against it for wilfully vio- 
lating the regulations issued under the Act in failing to file the required report as 
found herein. Respondent is ordered to cease and desist from said violation. 


Sally J. Ogelby, for complainant. 
Carol E. Nesson, Boston, MA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Laboratory Animal Welfare 
Act, as amended (7 U.S.C. 2131 et seq.), by a complaint filed by the Ani- 
mal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondent willfully violated the regula- 
tions issued under the Act (9 CFR 1.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules and Practice ap- 
plicable to this proceeding (9 CFR 4.1; 42 FR 10959 and 7 CFR 1.138; 42 
FR 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits the Secretary has jurisdiction in 
this matter, neither admits nor denies the remaining allegations con- 
tained in the complaint, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 


10 
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such purposes only, to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Boston City Hospital, hereinafter referred to as the respondent, 
is a division of the Department of Health and Hospitals of the City of 
Boston, a body public and corporate of the Commonwealth of Massachu- 
setts, with its principal place of business located at 818 Harrison Ave- 
nue, Boston, Massachusetts 02118. 


(b) The respondent is, and at all times material herein was: 


(1) An institution that uses or intends to use live animals in re- 
search, tests, or experiments, and that purchases or transports live ani- 
mals in commerce, and that receives funds under a grant from a depart- 
ment, agency, or instrumentality of the United States for the purpose of 
carrying out research, tests, or experiments. 


(2) Registered as a research facility under the Act and regula- 
tions by the Secretary of Agriculture. 


(c) At the time of registration under the Act, the respondent was 
apprised of the provisions of the regulations and standards and agreed in 
writing to comply with their provisions. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, the decision will be 
entered. 


Respondent, its commissioners, directors, trustees, officer, agents, 
and employees, directly or indirectly through any corporate or other de- 
vice, in connection with its business as a research facility under the Ani- 
mal Welfare Act, shall cease and desist from failing to file, when due, an 
annual report which contains all of the information required by the reg- 
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ulations with the Veterinarian in Charge of the state where respondent 
is registered, as required by the regulations. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of the 
order is made upon the respondent. 


(18,246) 
In re RITA G. WHITE. LAWA Docket No. 90. Decided January 11, 1978. 


Consent order 


Respondent has consented to issuance of the order herein against her for wilfully violating 
the regulations issued under the Act as found herein. Respondent is suspended as a 
registrant under the Act for 30 days, and thereafter until all applicable license fees 
have been paid and all applicable reports filed. 


John J. Dalton, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Laboratory Animal Welfare 
Act, as amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the 
Animal and Plant Health Inspection Service, United States Department 
of Agriculture, alleging that the respondent willfully violated the 
regulations issued under the Act (9 CFR 2.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (9 CFR 4.1; 42 F.R. 10959 and 7 CFR 
1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. (a) Rita G. White, hereinafter referred to as the respondent, is an 
individual residing at Axtell, Kansas 66403. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the business of selling and offering for trans- 
portation, in commerce or affecting commerce, animals, for compensa- 
tion or profit, for research or teaching purposes, or for exhibition pur- 
poses or for use as pets. 


(2) Licensed as a dealer under the Act and regulations by the 
Secretary of Agriculture and classified as a Class A dealer under the 
regulations. 


(c) At the time of licensing, the respondent was apprised of the 
provisions of the Act and the regulations and agreed in writing to com- 
ply with their provisions. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, the decision will be 
entered. 


Respondent, her agents and employees, directly or indirectly through 
any corporate or other device, in connection with her business as a dealer 
under the Animal Welfare Act, shall cease and desist from: 


1. Failing to pay the annual license fee on or before the anniversary 
date of her license as required by the regulations. 


2. Failing to file the annual report as prescribed by the regulations 
within thirty (30) days prior to the anniversary date of her license. 


Respondent’s license as a dealer under the Act is hereby suspended for 
a period of thirty (30) days and thereafter until respondent pays all ap- 
plicable license fees and files all applicable annual reports as required by 
the regulations. After the expiration of the thirty-day suspension period 
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and respondent has paid all applicable license fees and filed all ap- 
plicable annual reports as required by the regulations, a supplemental 
order will be issued in this proceeding terminating this suspension of 
respondent’s license as a dealer under the Act. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective fourteen (14) days after service of this 
order is made upon respondent. 
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Federal Meat Inspection Act 
Agricultural Marketing Act, 1946 


LIBERTY PROVISIONS, INC. FSQS Docket No. 1. Consent order 
— provisions of — Sanction, held in abeyance 


SIMON-PURE FoopD PRODUCTS, INC., and ROSARIO S. FISCHERA. 
FSQS Docket No. 21 Consent order — provisions of 
— Sanctions, held in abeyance 


(No. 18,247) 


In re LIBERTY PROVISIONS, INC. FSQS Docket No. 1. Decided December 
9, 1977. 


Consent order 


Respondent has consented to issuance of the order herein against it in connection with its 
operations as a meat processing establishment receiving inspection service under 
Title I of the Federal Meat Inspection Act as set forth herein. The sanction imposed 
upon respondent is held in abeyance as Provided in the order. 


Robert G. Hibbert, for complainant. 
Elmer J. Herrmann, Jr., Newark, NJ, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This is a proceeding under the Federal Meat Inspection Act, as 
amended (21 U.S.C. 601 et seq.) (FMIA), and under the Agricultural 
Marketing Act of 1946, as amended, (7 U.S.C. 1621 et seq.), and regula- 
tions promulgated thereunder (9 CFR Part 335 and 7 CFR Part 50), to 
withdraw Federal meat inspection services and to withdraw and deny 
the benefits of Federal meat grading and acceptance services from the 
corporate respondent, Liberty Provisions, Inc., (hereinafter “Liberty”). 
The proceeding was commenced by a Complaint issued by the Food 
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Safety and Quality Service (FSQS), United States Department of 
Agriculture (USDA). The parties have agreed that this proceeding 
should be terminated by entry of the Consent Order, set forth below and 
have agreed to the following Stipulation: 


1. Only for purposes of the Stipulation and the provisions of the Con- 
sent Order, the respondent admits the Findings of Fact set forth herein 
and waives: 


(a) Any further procedural steps; 


(b) Any requirement that the final decision in this proceeding con- 
tain findings and conclusions with respect to all material issues of fact, 
law or discretion, as well as the reasons or bases therefor; and 


(c) All rights to seek judicial review or otherwise to challenge or 
contest the validity of this decision. 


2. The Stipulation and Consent Order are for settlement purposes in 
this proceeding only and do not constitute an admission or denial by the 
respondent that it has violated any of the regulations or statutes in- 
volved. 


FINDINGS OF FACT 


1. Liberty is a corporation which operates a meat processing estab- 
lishment at Clifton, New Jersey, and is, and at all times material herein 
was, the recipient of inspection service under Title I of the FMIA. 


2. Liberty has been convicted of felonies for giving and causing to be 
given things of value to a public official. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth in the 
following Order as the final disposition of this proceeding, such order 
will be issued. 


1. Within thirty (30) days from the effective date of this Order, 
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Liberty shall submit to the Administrator of FSQS (Administrator) and 
institute an Affirmative Action Program designed to insure the in- 
tegrity of USDA’s meat inspection services. Pursuant to that Program, it 
shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any individual 
who has been convicted of a crime involving USDA meat grading or ac- 
ceptance or meat inspection services or bribing, or unlawfully giving to 
or accepting any gratuity from, any person acting on behalf of the 
United States Government, or other public official; and (ii) shall immedi- 
ately dismiss any such individual hired after the affective date of this 
Order upon learning of the conviction: Provided, however, That this 
provision shall not prevent the respondent from hiring an individual 
who was convicted prior to the effective date of this Order and was em- 
ployed prior to the effective date of this Order by a packer which has en- 
tered into a similar consent order with the USDA, if it notifies the Ad- 
ministrator of such hiring, and, within the effective period of this 
similar Order, isolates the individual from all functions and aspects of 
its business that call for his direct contact or communication with per- 
sonnel of USDA who are engaged in functions under the Federal Meat 
Inspection Program or the Federal Meat Grading Program or USDA ac- 
ceptance services, and assures that while in its employ the individual 
will not contact or communicate, with respect to any matter covered by 
this Order, with any USDA meat inspection or meat grading or 
acceptance services personnel; 


(b) Dismiss immediately any of its officers, employees, or agents 
who are hereafter found upon conviction (or upon affirmation of convic- 
tion, if appealed), or upon final decision as to the facts in a formal ad- 
judicatory proceeding before the Secretary (or upon affirmation of the 
Secretary’s decision as to the facts, if appealed), to have given to or ac- 
cepted from any person acting on behalf of the United States Govern- 
ment, or other public official, a bribe or unlawful gratuity, in connection 
with any aspect of the operation of the business of Liberty as a meat 
processor: Provided, however, That this subparagraph (b) shall not apply 
with respect to the factual situation involving meat inspectors which re- 
sulted in the indictments before the United States District Court for the 
District of New Jersey filed on December 14, 1976; 


(c) Require each of its officers, employees, and agents to promptly 
report to a designated executive of Liberty, who shall report to the Ad- 
ministrator, any evidence of bribery or unlawful gratuity whether given 
or received by an officer, employee, or agent of the respondent or by any 
person acting on behalf of the United States Government or other public 
official; and 
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(d) Maintain an ongoing information program with all of its 
officers, employees, and agents designed to insure that such officers, em- 
ployees, and agents are constantly aware of all applicable USDA regula- 
tions and the severe consequences which will attach to any violation of 
those regulations or the provisions of this Order (the program shall 
include constant reiteration of the applicable regulations and 
respondent’s policies in complying with this Order, through oral meet- 
ings on a quarterly basis, written handouts on a quarterly basis, and 
posters placed conspicuously throughout its plant). 


2. (a) Meat grading services are hereby withdrawn from and denied 
to the respondent for a period of twelve (12) months: Provided, however, 
That such withdrawal and denial shall be held in abeyance and shall not 
become effective unless, within ten (10) years from the effective date of 
this order, Liberty commits any violation which would be a basis for 
denial or withdrawal of grading and acceptance services as currently 
specified in 7 CFR 53.13(a) (1) (i), (ii), (iv), or (v) and Liberty knew, 
acquiesced in, or had opportunity to discover and prevent such offense; 
and 


(b) Such commission of any such offense shall be deemed to have 
been established upon criminal conviction (or upon affirmation of con- 
viction, if appealed), or upon opportunity for hearing and final decision 
as to the facts in a formal adjudicatory proceeding before the Secretary 
(or upon affirmation of the Secretary’s decision as to the facts, if ap- 
pealed). In such event, grading and acceptance services shall be with- 
drawn from Liberty for the full period of twelve (12) months, and such 
withdrawal shall become effective immediately without further 
procedure. 


3. Inspection service under Title I of the FMIA is hereby withdrawn 
from and denied to Liberty: Provided, however, That such withdrawal 
and denial of inspection shall be held in abeyance and shall not become 
effective unless, within ten (10) years following the effective date of this 
Order: 


(a) it is found upon conviction (or upon affirmation of conviction, if 
appealed), that Liberty, or any officer, employee, or agent of Liberty has 
unlawfully given, paid, or offered, directly or indirectly, any money or 
other thing of value to any meat inspector, meat grader, other person 
acting on behalf of the United States Government, or other public offi- 
cial, in connection with any aspect of the operation of its business as a 
meat processor; or 


(b) it is determined upon final decision as to the facts in a formal 
adjudicatory proceeding before the Secretary (or upon affirmation of the 
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Secretary's decision as to the facts, if appealed), that Liberty, or any 
officer, employee, or agent of Liberty has unlawfully given, paid, or of- 
fered, directly or indirectly, any money or other thing of value to any 
meat inspector, meat grader, other person acting on behalf of the United 
States Government, or other public official, in connection with any 
aspect of the operation of its business as a meat processor, or has failed 
to comply with any provision of this Order (other than violations of sub- 
paragraphs (c) and (d) of paragraph 1 or subparagraph (b) of paragraph 5 
of this Order which are not flagrant); and 


(c) Liberty knew, acquiesced in, or had opportunity to discover and 
prevent such failure to comply or offense. 


Upon such a final conviction or final determination as described in 
subparagraphs (a) or (b) and (c) of this paragraph, inspection service 
under Title I of the FMIA shall be withdrawn from and inspection in- 
defintely denied to the respondent, and such withdrawal or denial of in- 
spection shall become effective immediately without further procedure. 
Subparagraphs (a), (b) and (c) of this paragraph 3 do not apply with 
respect to the factual situation involving meat inspectors which resulted 
in the indictments of respondent Liberty before the United States Dis- 
trict Court for the District of New Jersey filed on December 14, 1976. 


4. (a) The provisions of this Order applicable to present USDA offic- 
ials shall be applicable to any successor officials of the United States 
Government responsible for the administration of the programs in- 
volved; and 


(b) The provisions of this Order shall be applicable to Liberty, its 
officers, directors, partners, agents, subsidiaries, and any business 
entity which, directly or through any corporate or other device, succeeds 
to the business of Liberty, or is assigned that business; Provided, how- 
ever, That this Order shall not be applicable to a successor or assign of 
Liberty which does not have any officer or director or substantial in- 
vestor who was, on or prior to the effective date of this Order, an officer, 
director or substantial investor with Liberty, and which does not employ 
any person who is subject to the provisions of subparagraphs (a) or (b) of 
paragraph 1 of this Order. 


5. (a) Liberty shall permit any employee of USDA authorized for the 
purpose to have access to its facilities and records sufficient to assure 
that it is in full compliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of this Order 
and at each six (6) month interval thereafter during the succeeding ten 
(10) years, Liberty shall file with the Administrator a written report 
detailing the manner and form in which it is complying with each of the 
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provisions of this Order and setting forth any changes in its corporate 
identity which may affect compliance with this Order. 


6. If, during the effective period of this Order, the respondent is 
judicially required to take action which is inconsistent with any obliga- 
tion imposed by the Order, the respondent shall be released from that 
obligation to the extent necessary to enable that respondent to comply 
with the judicial order: Provided, That the respondent notifies the 
Administrator immediately upon learning of the institution of any 
judicial proceeding which might result in any such order: and Provided, 
further, That such release from any particular provision of this Order 
shall not have any effect upon any other provision of the Order. 


7. This Order shall not be construed to prevent the institution of 
action to withdraw meat inspection or meat grading or acceptance serv- 
ices for any cause not covered in this Order. 


8. This Order shall become effective upon service upon each 
respondent. 


(No. 18,248) 


In re SIMON-PURE FOOD PRODUCTS, INCORPORATED, and ROSARIO S. 
FISCHERA. FSQS Docket No. 2. Decided January 16, 1978. 


Consent order 


Respondents have consented to issuance the order herein against them in connection with 
operations of a meat processing establishment receiving services under the Federal 
Meat Inspection Act. The sanctions imposed upon respondents, withdrawal and 
denial of services under the Act are held in abeyance, as Provided in the order. 


Robert G. Hibbert and Marshall Marcus, for complainant. 
J. D. Fischer, Clifton, NJ, for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This is a proceeding under the Federal Meat Inspection Act, as amend- 
ed (21 U.S.C. 601 et seq.) (FMIA), and under the Agricultural Marketing 
Act of 1946, as amended, (7 U.S.C. 1621 et seq.), and regulations 
promulgated thereunder (9 CFR Part 335 and 7 CFR Part 50), to with- 
draw Federal meat inspection services from the corporate respondent, 
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Simon-Pure Food Products, incorporated (hereinafter Simon-Pure), and 
to withdraw and deny the benefits of Federal meat grading and ac- 
ceptance services from Simon-Pure and the individual respondent, 
Rosario S. Fischera. The proceeding was commenced by a Complaint 
issued by the Food Safety and Quality Service (FSQS), United States De- 
partment of Agriculture (USDA). The parties have agreed that this pro- 
ceeding should be terminated by entry of the Consent Order, set forth 
below and have agreed to the following Stipulation: 


1. Only for purposes of the Stipulation and the provisions of the 
Consent Order, the respondents admit the Findings of Fact set forth 
herein and waive: 


(a) Any further procedural steps; 


(b) Any requirement that the final decision in this proceeding con- 
tain findings and conclusions with respect to all material issues of fact, 
law or discretion, as well as the reasons or bases therefor; and 


(c) All rights to seek judicial review or otherwise to challenge or 
contest the validity of this decision. 


2. The Stipulation and Consent Order are for settlement purposes in 
this proceeding only and do not constitute an admission or denial by the 


respondents that they have violated any of the regulations or statutes in- 
volved. 


FINDINGS OF FACT 


1. Simon-Pure is a corporation which operates a meat processing 
establishment at Passaic, New Jersey, and is, and at all times material 
herein was, the recipient of inspection service under Title I of the FMIA. 


2. Rosario S. Fischera was, at times material herein, the Production 
Manager of, and responsibly connected with, Simon-Pure. 


3. Simon-Pure and Rosario S. Fischera have been convicted of felonies 
for giving and causing to be given things of value to a public official. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth in the 
following Order as the final disposition of this proceeding, such order 
will be issued. 
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ORDER 


1. For a period of ten (10) years from the effective date of this Order, 
Simon-Pure shall isolate Rosario S. Fischera completely from all func- 
tions and aspects of its business that call for his direct contact or com- 
munication with personnel of USDA who are engaged in functions under 
the Federal Meat Inspection Program or the Federal Meat Grading Pro- 
gram or the USDA acceptance services; and during said period 
respondent Simon-Pure shall assure that, while in its employ, Rosario S. 
Fischera will not contact or communicate, with respect to any matter 
covered by this Order, with any USDA meat inspection or meat grading 
or acceptance service personnel. 


2. Within thirty (80) days from the effective date of this Order, 
Simon-Pure shall submit to the Administrator of FSQS (Administrator) 
and institute an Affirmative Action Program designed to insure the in- 
tegrity of USDA’s meat inspection services. Pursuant to that Program, it 
shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any individual 
who has been convicted of a crime involving USDA meat grading or ac- 
ceptance or meat inspection services or bribing, or unlawfully giving to 
or accepting any gratuity from, any person acting on behalf of the 
United States Government, or other public official; and (ii) shall immedi- 
ately dismiss any such individual hired after the effective date of this 
Order upon learning of the conviction: Provided, however, That this 
provision shall not prevent the respondent from hiring an individual 
who was convicted prior to the effective date of this Order and was em- 
ployed prior to the effective date of this Order by a packer which has 
entered into a similar consent order with the USDA, if it notifies the Ad- 
ministrator of such hiring and -places that individual under the 
restrictions set forth in paragraph 1 of this Order; 


(b) Dismiss immediately any of its officers, employees, or agents 
who are hereafter found upon conviction (or upon affirmation of convic- 
tion, if appealed), or upon final decision as to the facts in a formal 
adjudicatory proceeding before the Secretary (or upon affirmation of the 
Secretary’s decision as to the facts, if appealed), to have given to or ac- 
cepted from any person acting on behalf of the United States Govern- 
ment, or other public official, a bribe or unlawful gratuity, in connection 
with any aspect of the operation of the business of Simon-Pure as a meat 
processor: Provided, however, That this subparagraph (b) shall not apply 
with respect to the factual situation involving meat inspectors which re- 
sulted in the indictments of Simon-Pure before the United States 
District Court for the District of New Jersey filed on September 7, 1976; 
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(c) Require each of its officers, employees, and agents to promptly 
report to a designated executive of Simon-Pure, not subject to paragraph 
1 of this Order, who shall report to the Administrator, any evidence of 
bribery or unlawful gratuity whether given or received by an officer, em- 
ployee, or agent of the repsondent or by any person acting on behalf of 
the United States Government or other public official; and 


(d) Maintain an ongoing information program with all of its offic- 
ers, employees, and agents designed to insure that such officers, em- 
ployees, and agents are constantly aware of all applicable USDA regula- 
tions and the severe consequences which will attach to any violation of 
those regulations or the provisions of this Order (the program shall in- 
clude constant reiteration of the applicable regulations and respondent’s 
policies in complying with this Order, through oral meetings on a 
quarterly basis, written handouts on a quarterly basis, and posters 
placed conspicuously throughout its plant). 


3. (a) Meat grading services are hereby withdrawn from and denied 
to each respondent for a period of twelve (12) months: Provided, how- 
ever, That such withdrawal and denial shall be held in abeyance and 
shall not become effective unless, within ten (10) years from the effec- 
tive date of this order, Simon-Pure commits any violation which would 
be a basis for denial or withdrawal of grading and acceptance services as 


currently specified in 7 CFR 53.13 (a) (1) (i), (ii), (iv), or (v) and Simon- 
Pure knew, acquiesced in, or had opportunity to discover and prevent 
such offense; and 


(b) Such commission of any such offense shall be deemed to have 
been established upon criminal conviction (or upon affirmation of con- 
viction, if appealed), or upon opportunity for hearing and final decision 
as to the facts in a formal adjudicatory proceeding before the Secretary 
(or upon affirmation of the Secretary’s decision as to the facts, if 
appealed). In such event, grading and acceptance services shall be with- 
drawn from Simon-Pure for the full period of twelve (12) months, and 
such withdrawal shall become effective immediately without further 
procedure. 


4. Inspection service under Title I of the FMIA is hereby withdrawn 
from and denied to Simon-Pure: Provided, however, That such with- 
drawal and denial of inspection shall be held in abeyance and shall not 
become effective unless, within ten (10) years following the effective 
date of this Order: 


(a) it is found upon conviction (or upon affirmation of conviction, if 
appealed), that Simon-Pure, or any officer, employee, or agent of Simon- 
Pure has unlawfully given, paid, or offered, directly or indirectly, any 
money or other thing of value to any meat inspector, meat grader, other 
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person acting on behalf of the United States Government, or other pub- 
lic official, in connection with any aspect of the operation of its business 
as a meat processor; or 


(b) it is determined upon final decision as to the facts in a formal 
adjudicatory proceeding before the Secretary (or upon affirmation of the 
Secretary’s decision as to the facts, if appealed), that Simon-Pure, or any 
officer, employee, or agent of Simon-Pure has unlawfully given, paid, or 
offered, directly or indirectly, any money or other thing of value to any 
meat inspector, meat grader, other person acting on behalf of the United 
States Government, or other public official, in connection with any 
aspect of the operation of its business as a meat packer, or has failed to 
comply with any provision of this Order (other than violations of sub- 
paragraphs (c) or (d) of paragraph 2 or subparagraph (b) of paragraph 6 
of this Order which are not flagrant); and 


(c) Simon-Pure knew, acquiesced in, or had opportunity to discover 
and prevent such failure to comply or offense. 


Upon such a final conviction or final determination as described in 
subparagraphs (a) or (b) and (c) of this paragraph, inspection service 
under Title I of the FMIA shall be withdrawn from and inspection in- 
definitely denied to the respondents, and such withdrawal or denial of 
inspection shall become effective immediately without further 


procedure. Subparagraphs (a), (b) and (c) of this paragraph 4 do not apply 
with respect to the factual situation involving meat inspectors which re- 
sulted in the indictments of respondent Simon-Pure before the United 
States District Court for the District of New Jersey filed on September 
7, 1976. 


5. (a) The provisions of this Order applicable to present USDA 
officials shall be applicable to any successor officials of the United 
States Government responsible for the administration of the programs 
involved; and 


(b) The provisions of this Order shall be applicable to Simon-Pure, 
its officers, directors, partners, agents, subsidiaries, and any business 
entity which, directly or through any corporate or other device, succeeds 
to the business of Simon-Pure, or is assigned that business: Provided, 
however, That this Order shall not be applicable to a successor or assign 
of Simon-Pure which does not have any officer or director or substantial 
investor who was, on or prior to the effective date of this Order, an 
officer, director or substantial investor with Simon-Pure, and which 
does not employ any person who is subject to the provisions of para- 
graph 1 or subparagraphs (a) or (b) of paragraph 2 of this Order. 


(c) (1) Only the provisions of paragraph 1 of this Order shall be ap- 
plicable to Rosario S. Fischera so long as he remains with Simon-Pure, as 
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an officer, employee or agent and has no position with any other busi- 
ness entity engaged in activities requiring Federal meat inspection or 
meat grading or acceptance services; 


(2) If Rosario S. Fischera has formed, or during the effective 
period of this Order forms, directly or indirectly, another business entity 
engaging or to engage in activities requiring Federal meat inspection or 
meat grading or acceptance services; or is, or during the effective period 
of this Order becomes, an officer, director, substantial investor or em- 
ployee in a managerial or executive capacity with another such business 
entity, all provisions of this Order applicable to Simon-Pure, shall be ap- 
plicable to that entity; 


(3) If Rosario S. Fischera is associated, or during the effective 
period of the Order becomes associated, in any capacity, or other than as 
an officer, director, substantial investor or employee in a managerial or 
executive capacity, with another business entity engaged in activities re- 
quiring Federal meat inspection or meat grading or acceptance services, 
the provisions of paragraph 1 of this Order shall continue to be ap- 
plicable to Rosario S. Fischera. 


6. (a) Simon-Pure shall permit any employee of USDA authorized for 
the purpose to have access to its facilities and records sufficient to 
assure that it is in full compliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of this Order 
and at each six (6) month interval thereafter during the succeeding ten 
(10) years, Simon-Pure shall file with the Administrator a written report 
detailing the manner and form in which it is complying with each of the 
provisions of this Order and setting forth any changes in its corporate 
identity which may affect compliance with this Order. 


7. If, during the effective period of this Order either respondent is 
judicially required to take action which is inconsistent with any obliga- 
tion imposed by the Order, said respondent shall be released from that 
obligation to the extent necessary to enable that respondent to comply 
with the judicial order: Provided, That the respondent notifies the Ad- 
ministrator immediately upon learning of the institution of any judicial 
proceeding which might result in any such order: and Provided, further, 
That such release from any particular provision of this Order shall not 
have any effect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institution of ac- 
tion to withdraw meat inspection or meat grading or acceptance services 
for any cause not covered in this Order. 


9. This Order shall become effective upon service upon each 
respondent. 
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AUGUST, JOSEPH GEORGE. P&S Docket No. 5333. Answer — 
failure to file — admission of facts — Bonding re- 
quirements — failure to comply with 

BEARDEN, David C. P&S Docket No. 5395. Accounts and 
records — incomplete or incorrect — Answer — fail- 


ure to file — Checks or drafts — insufficient funds — 
failure to pay when due — Insolvency — Sanction 
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Docket No. 5284. Dismissal — settlement between 
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Corn County Pork, INC. P&S Docket No. 5014. Dismissal — 
on motion of complainant 


DOUGLAS LIVESTOCK MARKET, INC. P&S Docket No. 5359. 
Consent order — Sanction 


Four STATES LIVESTOCK EXCHANGE, INC. P&S Docket No. 
5523. Consent order — Sanction 


Frosty Morn Meats, INc. P&S Docket No. 5528. Consent 


Gursky, E. P&S Docket No. 5413. Consent order 


JONESBORO STOCKYARDS, INC., et al. P&S Docket No. 5529. 
Consent order 


MARYVILLE LIVESTOCK MARKET, INC. ELEVEN CATTLE Corp. 
and DAVID G. DANIEL. P&S Docket No. 5480. Ac- 
counts and records — incomplete or incorrect — 
Checks or drafts — insufficient funds — Custodial 
account for shippers proceeds — deficiencies in — 
misuse of — failure to maintain in conformity with 
regulations — Sanctions 


MASINGILL, BILLY. P&S Docket No. 5538. Consent order 


OSBURN’S PACKING Co., INC. P&S Docket No. 5318. Alleged 
violations in failure to pay when due — Evidence — 
insufficiency of — Burden of proof — failure to sus- 
tain — Dismissal 
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PARSELL, REX B. P&S Docket No. 5441. Answer — failure to 
file — admission of facts — Bonding requirements — 
failure to comply with 


PFAFF, JOHN P. and RONALD P. MARIOTTI. P&S Docket No. 
5506. Consent order — Sanction 


PEELER, HARRY S. and ALBERT H. Brett. P&S Docket No. 
5350. Consent order (Peeler) — Sanction ...............000ee0 eee BO 


RENDULIC PACKING COMPANY. P&S Docket No. 5449. Answer 
— failure to file — admission of facts — Bonding re- 
quirements — failure to comply with 


SPARROWK LIVESTOCK. P&S Docket No. 5510. Dismissal — 
withdrawal of application for registration 


UticA PACKING COMPANY. P&S Docket No. 5455. P&S 
Docket No. 5455. Consent order 


WILSON AND Co., INC. (WILSON FooDs CORPORATION). P&S 
Docket No. 5160. Consent order 


(No. 18,249) 
In re BILLY MASINGILL. P&S Docket No. 5538. Decided January 4, 1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in connection with his operations as a dealer thereunder 
in failing to comply with the bonding requirements of the Act and in failing to pay 
when due for livestock purchases as found herein. Respondent is ordered to cease 
and desist from said violations. 


Jany Hochberg, for complainant. 
Respondent pro se. 


Decision by John Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
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issued thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the rules of practice ap- 
plicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Billy Masingill, hereinafter referred to as the respondent, is an in- 
dividual whose address is Route #1, Talking Rock, Georgia 30175. 


2. Respondent, at all times material herein, was engaged in the busi- 
ness of a dealer, buying and selling livestock in commerce for his own 
account, within the meaning and subject to the provisions of the Act. 


3. Respondent, at all times material herein, was not registered with 
the Secretary of Agriculture. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, his agents and employees, directly or indirectly through 
any corporate or other device, shall cease and desist from: 


1. Engaging in any business in commerce, in any capacity for which 
bonding is required under the Packers and Stockyards Act and the 
regulations issued thereunder, without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the regulations; 





UTICA PACKING COMPANY 29 
Cite as 37 A.D. 29 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; and 


3. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds to pay such 
checks or drafts, in the bank account from which such checks or drafts 
are to be paid. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 18,250) 


In re UTICA PACKING COMPANY. P&S Docket No. 5455. Decided January 
4, 1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with its operations as a packer thereunder 
in failing to comply with the bonding requirements of the Act. Respondent is 
ordered to cease and desist from said violation. 


Mary Ellen Reese, for complainant. 
Respondent pre se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Acting Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138; 42 F.R. 
745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
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remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling his proceeding and for 
such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Utica Packing Company, hereinafter referred to as the respondent, 
is a corporation with its principal place of business located in Utica, 
Michigan 48089. 


2. Respondent is, and at all times material herein was: 
(a) A packer, within the meaning of and subject to the provisions of 
the Act; and 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act, as amended and supplemented, and the regula- 
tions without filing and maintaining a reasonable bond or its equivalent 
an required under the Act and the regulations. 


The provisions of this Order shall become effective on the first day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 
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(No. 18,251) 
In re E. GURSKY. P&S Docket No. 5413. Decided January 9, 1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in connection with his operations as a market agency 
thereunder in failing to comply with the bonding requirements of the Act. 
Respondent is ordered to cease and desist from said violation. 


Jane Campana, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits the Secretary has jurisdiction in 
this matter, neither admits nor denies the remaining allegations, waives 
oral hearing and further procedure, and consents and agrees, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 


The complainant agrees to the entry of this decision because based on 
information available to complainant at the time of the entry of this 
decision respondent is in compliance with the bonding provisions of the 
Act and the regulations. 


FINDINGS OF FACT 


1. E. Gursky, hereinafter referred to as the respondent, is an individ- 
ual d/b/a Diablo Cattle Co., whose address is Route 2, Box 1886, Brent- 
wood, California 94513. 


2. Respondent is, and at all times material herein was: 
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(a) Engaged in the business of buying livestock in commerce on a 
commission basis; and 


(b) Registered with the Secretary of Agriculture as a market 
agency to buy livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and the 
regulations without filing and maintaining a reasonable bond or its 


equivalent as required under the Act and the regulations. 


The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 18,252) 


In re FROSTY MORN MEATS, INC. P&S Docket No. 5528. Decided January 
10, 1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with its operations as a packer thereunder 
as found herein with respect to availability and collection of funds. Respondent is 
ordered to cease and desist from said violations. 


Rodney Streff , for complainant. 
Stephen K. Rush, Nashville, TN, for respondent. 
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Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Frosty Morn Meats, Inc., hereinafter referred to as the respondent, 
is a corporation with principal places of business located at Clarksville, 
Tennessee and Kinston, North Carolina. Its corporate offices are located 
in Nashville, Tennessee. 


(2) Respondent is, and at all times material herein was: 


(a) A packer, within the meaning of and subject to the provisions 
of the Act; and 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 
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Respondent, its officers, directors, agents and employees, in connec- 
tion with respondent’s operations as a packer shall cease and desist from 
committing acts that violate the provisions of sections 202 (a) and 409 of 
the Act (7 U.S.C. §§ 192(a) and 228b). The acts and conduct so 
proscribed, which respondent neither admits nor denies, are as follows: 


(1) Not paying the full purchase price of livestock purchased in com- 
merce within the time limits and under the conditions specified in the 
Act; 


(2) Not maintaining sufficient availability of funds or lines of credit 
with banks or other financial institutions from which drafts issued for 
payment of livestock purchased in commerce can be paid when 
presented; 


(3) Delaying or attempting to delay the collection of funds for the pur- 
pose of, or resulting in, extending the normal period of payment for live- 
stock. 


(4) Issuing drafts in payment for livestock purchased in commerce 
without obtaining from the sellers, before the transactions, agreements, 
executed in writing, expressly extending credit, pursuant to the regula- 
tions under the Packers and Stockyards Act (201.43; 42 F.R. 49926- 
49929). 


The provisions of this Order shall become effective on the first day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 18,253) 


In re DOUGLAS LIVESTOCK MARKET, INC. and RAY HOWARD. P&S Docket 
No. 5359. Decided January 13, 1978. 


Consent order - Sanction 


Respondents have consented to issuance of the order herein against them for violating the 
Act and the regulations in connection with their operations as a market agency and 
dealer thereunder as found herein. Respondents are ordered to cease and desist from 
said violations, and the corporate respondent is suspended as a registrant under the 
Act until it demonstrates that it is no longer insolvent. 


Allan Kahan, for complainant. 
Dudley O. Walton, Roseburg, OR, for respondent. 
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Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
instituted by a Complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, charg- 
ing that the corporate respondent’s financial condition does not meet the 
requirements of the Act and that respondents, both corporate and in- 
dividual, have wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). 


Respondents have filed an answer in the above-captioned matter ad- 
mitting the jurisdictional allegations set forth in the Complaint, neither 
admitting nor denying the remaining allegations, waiving oral hearing 
and further procedure under the Rules of Practice (9 CFR 202.1 et seq.), 
and consenting to the issuance of a specified order to become effective 
on the sixth day after service upon respondents. Complainant recom- 
mends that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Douglas Livestock Market, Inc., hereinafter referred to as the 
corporate respondent, under the direction, control and management of 
the individual respondent, is a corporation d/b/a Douglas Livestock 
Market, Inc., a market agency, and d/b/a Howard Livestock, a dealer, 
with its principal place of business located at Wilbur, Oregon, and its 
business mailing address is Hwy. 99, P. O. Box 785, Wilbur, Oregon 
97494. 


2. The corporate respondent, at all times material herein, was: 


(a) Engaged in the business of conducting and operating the 
Douglas Livestock Market, Inc., a stockyard posted under and subject to 
the proviions of the Act; 


(b) Engaged in the business of buying and selling livestock in com- 
merce for its own account, and selling livestock in commerce on a com- 
mission basis; and 


(c) Registered with the Secretary of Agriculture as a dealer to buy 
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and sell livestock in commerce, and as a market agency to sell livestock 
in commerce. 


3. Respondent Ray Howard, hereinafter referred to as the individual 
respondent, is the President, manager, and 50% stockholder of the cor- 
porate respondent, with his principal place of business at Wilbur, 
Oregon, and his business mailing address is Hwy. 99, P. O. Box 785, 
Wilbur, Oregon 97494. 


CONCLUSIONS 


Inasmuch as the respondents have consented to the issuance of the 
order set forth below, and the complainant has recommended that such 
order be issued, the order will be issued. 


The corporate respondent, its successors, officers, directors, agents, 
and employees, directly or through any corporate or other device, and 
the individual respondent, individually or as an officer, director, agent, 
or employee of the corporate respondent, in connection with their opera- 
tions as a market agency and dealer, shall cease and desist from: 


1. Operating as a market agency while their current liabilities exceed 
their current assets; and 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondents shall keep accounts, records, and memoranda which fully 
disclose all transactions involved in their business as a market agency 
and dealer subject to the Act, including an accurate general ledger of 
accounts, an accurate cash receipts and disbursements journal; accurate 
inventory records; and other supporting records that clearly distinguish 
and include all corporate asset, liability, income, expense, and net worth 
account balances from those of the stockholders. 


The corporate respondent is suspended as a registrant under the Act 
until such time as it demonstrates that it is no longer insolvent. When 
the corporate respondent demonstrates that it is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating this 
suspension. The suspension provisions of this Order shall become effec- 
tive on the sixth day after service thereof on the respondents; provided, 
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however, that if by any means or device whatever, all or part of the sus- 
pension is not effectively served during the period indicated above, the 
effective date of the beginning of the suspension period (or the part 
thereof not effectively served) shall be the date fixed by a court of 
competent jurisdiction which issues an appropriate order with respect 
thereto. 


Such order shall have the same force and effect as if entered after full 
hearing and shall become effective on the sixth day after service upon 
respondents. Copies hereof shall be served upon the parties. 


(No. 18,254) 


In re WILSON AND Co., INC. (WILSON FOODS CORPORATION). P&S Docket 
No. 5160. Decided January 13, 1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with its operations as a packer thereunder 
as found herein with respect to the giving of gifts. Respondent is ordered to cease 
and desist from said violation. 


Kenneth Vail, for complainant. 
Harry Shniderman, Washington, D. C., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C 181 et seq.) by a Complaint and an Amended Complaint filed by 
the Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent violated 
provisions of the Act. This Decision and Order is entered pursuant to the 
consent decision provisions of the rules of practice applicable to this pro- 
ceeding (42 Fed. Reg. 745 (1977): to be codified in 7 CFR 1.138). 


FINDINGS OF FACT 


1. Wilson and Co., Inc. is a corporation organized and existing under 
the laws of the State of Delaware and has its principal business offices at 
4545 N. Lincoln Boulevard, Oklahoma City, Oklahoma 73105 (On 
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October 14, 1976, respondent Wilson and Co., Inc. changed its name to 
Wilson Foods Corporation). 


2. Wilson and Co., Inc. (Wilson Foods Corporation), is and at all times 
material herein was engaged in the business of a packer (1) buying live- 
stock in commerce for purposes of slaughter, and (2) preparing meat and 
meat food products for sale and shipment in commerce. 


3. Wilson and Co., Inc. (Wilson Foods Corporation) is, and at all times 
material herein was, a “packer” within the meaning of that term as 
defined in the Act, and subject to the provisions of the Act. 


CONCLUSIONS 


Respondent Wilson and Co., Inc. (Wilson Foods Corporation) having 
admitted the jurisdictional facts and the parties having agreed to the 
entry of this Decision and Order, such Decision and Order will be 
entered. 


Respondent Wilson and Co., Inc. (Wilson Foods Corporation), its of- 
ficers, directors, agents, employees, successors, and assignees, directly 
or indirectly through any corporate or other device, in connection with 
its operations as a packer within the meaning of that term as defined in 
the Packers and Stockyards Act, shall cease and desist from giving, of- 
fering to give, or permitting or causing to be given, in connection with 
sales of meat and meat food products in commerce, any gift of more than 
nominal value of money or property to, or for the benefit of, any officer, 
agent or employee of any customer or prospective customer as a means 
of acquiring, maintaining or expanding an account with a customer. 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose and account for all transactions involving the giv- 
ing of gifts to any such officer, agent or employee in connection with its 
business as a packer. 


In addition to any and all other rights respondent may have to obtain 
modification or termination of this order which has been designed to 
enjoin the practices set forth in the amended complaint, this order shall 
be modified upon application by respondent to the Secretary of Agricul- 
ture at any time after the expiration of one year from the effective date 
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hereof, to eliminate any stricture, limitation, or requirement herein con- 
tained which is not then enforceable or which by reason of any final 
court or agency decision, or change of policy, or failure to adhere to any 
policy, under the Packers and Stockyards Act, is not being enforced as to 
any similar activity and conduct of other packer(s) subject to the juris- 
diction of the Secretary of Agriculture under the Packers and Stock- 
yards Act, 1921, as amended. 


The provisions of this Order shall become effective on the first day 
after service of this Decision and Order upon respondent Wilson and Co., 
Inc. (Wilson Foods Corporation). 


Copies of this Decision and Order shll be served upon the parties. 


(No. 18,255) 


In re HARRY S. PEELER and ALBERT H. BRETT. P&S Docket No. 5350. 
Decided January 17, 1978, with respect to Harry S. Peeler. 


Consent order - Sanction 


Respondent Harry s. Peeler has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations as a market 
agency and dealer thereunder as found herein. Respondent Harry S. Peeler is or- 
dered to cease and desist from said violations and is suspended as a registrant under 
the Act for a period of 60 days. 


Mary Ellen Reese, for complainant. 
William O. Brooks, Kosciusko, MS, and 
C. T. Tad’ Sanders, Kansas City, MO, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a complaint filed on August 26, 
1976, by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the respondents 
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have wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent Harry S. Peeler admits the jurisdictional allegations of 
the complaint, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure under the Rules of Practice (7 
CFR 1.138; 42 F.R. 745), and consents to the issuance of a specified 
order solely for the purpose of settling this proceeding as it applies to 
him. The order will become effective on the sixth day after service upon 
respondent Peeler. Complainant has recommended that the order con- 
sented to by said respondent be issued. 


FINDINGS OF FACT 


1. (a) Respondent Harry S. Peeler, hereinafter referred to as Peeler, 
and respondent Albert H. Brett, at all times material herein were part- 
ners doing business as Peeler’s Livestock Sales, with their principal place 
of business located at Kosciusko, Mississippi. 


(b) Respondent Peeler, at all times material herein was: 


(1) Engaged in the business of conducting and operating the 
Peeler’s Livestock Sales stockyard, a stockyard posted under and subject 
to the provisions of the Act, hereinafter referred to as the stockyard; 


2) Engaged in the business of selling livestock in commerce on 
a commission basis at the stockyard and in the business of buying and 
selling livestock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce and as a dealer to buy and sell live- 
stock in commerce. 


CONCLUSIONS 


Respondent Peeler having admitted the jurisdictional facts and having 
consented to the issuance of the order set forth below, and the com- 


plainant having recommended that such order be issued, the order will 
be issued. 
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Respondent Harry S. Peeler, individually, as a partner with any other 
person, through any corporate or other device, or in conspiracy, com- 
bination, agreement or arrangement with any other person, in connec- 
tion with his operations subject to the Packers and Stockyards Act, shall 
cease and desist from: 


1. Issuing stockyard livestock receiving sheets, receiving tickets, or 
other documents in connection with the receiving and handling of live- 
stock in commerce, which do not correctly show the true nature and 
details of such operations; 


2. Selling consigned livestock, in commerce, under assumed or 
fictitious names for the purpose of concealing the ownership and health 
condition of such livestock; 


3. Issuing accounts of sale which do not show the true and correct 
names of the consignor-sellers of livestock sold in commerce; 


4. Failing to advise purchasers of livestock sold in commerce that 
such livestock have been exposed to an infectious or communicable 
disease, when such is the case; 


5. Concealing from purchasers of livestock sold in commerce any in- 
formation concerning the health of such livestock which affects the 
value of the livestock; and 


6. Falsifying, or causing to be falsified, records required to be kept by 
respondent Peeler in connection with his sales operations, in commerce. 


Respondent Harry S. Peeler shall keep accounts, records and 
memoranda that fully and correctly disclose all transactions involved in 
his business as a market agency and as a dealer subject to the Act, in- 


cluding true and correct receiving sheets, receiving tickets and accounts 
of sale. 


Respondent Harry S. Peeler is suspended as a registrant under the Act 
for a period of 60 days. 


Such order shall have the same force and effect as if entered after full 
hearing and shall become effective on the sixth day after service upon 
respondent Peeler. Copies hereof shall be served upon the parties. 
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(No. 18,256) 


In re JONESBORO STOCKYARDS, INC., a Corp., JONESBORO LIVESTOCK 
AUCTION, INC., a Corp., and BILL GUNTHARP, MILLARD GUNTHARP, 
and ALICE PHIPPS, Individuals. P&S Docket No. 5529. Decided 
January 18, 1978. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for violat- 
ing the Act and the regulations in connection with their operations as a market 
agency and dealer thereunder as found herein. Respondents are ordered to cease and 
desist from said violation. 


Jane A. Campana, for complainant. 
Respondents pro se. 


Decision by Victor A. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents have wilfully violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Jonesboro Stockyards, Inc., hereinafter referred to as a corporate 
respondent, is a corporation with its principal place of business located 
at Jonesboro, Arkansas, its mailing address at P.O. Box 1287, Jones- 
boro, Arkansas 72401 and which: 


(a) Is registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock in commerce and as a dealer to buy and 
sell livestock in commerce; 
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(b) Until on or about March 2, 1977, was engaged in the business of 
conducting and operating the Jonesboro Stockyards, Inc., Jonesboro, 
Arkansas 72401, a stockyard posted under and subject to the provisions 
of the Act, hereinafter referred to as the stockyard; and 


(c) Until on or about March 2, 1977, was engaged in the business of 
selling livestock in commerce on a commission basis at the stockyard, 
and buying and selling livestock in commerce for its own account. 


2. Jonesboro Livestock Auction, Inc., hereinafter referred to as a tor- 
porate respondent, is a corporation with its principal place of business 
located at Jonesboro, Arkansas, its mailing address at P.O. Box 1287, 
Jonesboro, Arkansas 72401, and which is presently: 

(a) Engaged in the business of conducting and operating the Jones- 
boro Livestock Auction, a stockyard posted under and subject to the Act, 
hereinafter referred to as the stockyard; and 


(b) Engaged in the business of selling livestock in commerce on a 
commission basis at the stockyard and buying and selling livestock in 
commerce for its own account. 


3. Bill Guntharp, Millard Guntharp, and Alice Phipps, hereinafter re- 
ferred to as the individual respondents, at all times material herein were 
equal and sole stockholders of respondent corporations and: 


(a) President, Treasurer, and Secretary, respectively, of Jonesboro 
Stockyards, Inc., and managed, directed and controlled the policies, 
practices and acts of said corporation, including the acts and practices 
referred to herein; and 


(b) President, Treasurer, and Secretary, respectively, of Jonesboro 
Livestock Auction, Inc., and managed, directed and controlled the 
policies, practices and acts of said corporation, including the acts and 
practices referred to herein. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


The corporate respondents, their officers, directors, agents, em- 
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ployees, successors and assigns, directly or through any corporate or 
other device, in connection with their operations as a market agency sub- 
ject to the Act, shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act, as amended and supplemented, and the regula- 
tions without filing and maintaining a reasonable bond or its equivalent 
as required under the Act and the regulations. 


The individual respondents, as individuals, or as officers, directors, 
agents or employees of a corporation, directly or through any corporate 
or other device, in connection with their operations under the Act, shall 
cease and desist from engaging in business in commerce in any capacity 
for which bonding is required under the Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondents. 


Copies of this decision shall be served upon the parties. 


(No. 18,257) 


In re JOSEPH GEORGE AUGUST. P&S Docket No. 5333. Decided 
November 17, 1977. 


Answer — failure to file — admission of facts — Bonding requirements — 
failure to comply with 


Where respondent wilfully violated the Act and the regulations in failing to comply with 


the bonding requirements thereof in connection with his operations as a dealer 
under the Act, respondent is ordered to cease and desist from said violation. 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter called the Act. It was instituted by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture. The Complaint alleges that respondent 
wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 


Copies of the Complaint and the Rules of Practice governing proceed- 
ings under the Act were personally delivered to the respondent by Frank 
Petersen, an employee of the United States Department of Agriculture. 


Respondent was informed in the letter of service, which was also 
delivered to him, that an Answer should be filed within 20 days, and 
that failure to answer denying the allegations in the Complaint and re- 
questing an oral hearing would constitute admission of such allegations 
and waiver of such hearing. 


Respondent failed to file an Answer. Accordingly, the material facts 
alleged in the Complaint, which are admitted by respondent's failure to 
file an Answer, are adopted and set forth herein as the Findings of Fact. 


This Decision and Order, therefore, are issued pursuant to Section 
202.9 (c) of the Rules of Practice, as amended (9 CFR 202.9 (c) as 
amended). 


FINDINGS OF FACT 


1. (a) Joseph George August, hereinafter referred to as the 
respondent, is an individual whose address is 74 Maynard Road, 
Northampton, Massachusetts 01060. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. Respondent was notified by certified mail that the surety bond 
which he maintained to secure performance of his livestock obligations 
under the Act was being terminated and that if he continued his live- 
stock operations without bond coverage or its equivalent as required 
under the Act and regulations, he would be in violation of section 312 (a) 
of the Act and sections 201.29 and 201.30 of the regulations 
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promulgated thereunder. Subsequent notices were given respondent by 
regular mail and personal and telephone conversations. Notwithstand- 
ing such notices, respondent has engaged in business as a dealer buying 
and selling livestock in commerce for his own account, without filing 
and maintaining a reasonable bond or its equivalent, as required under 
the Act and regulations. 


CONCLUSIONS 


By reason of the facts stated in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ), and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act, as amended and supplemented, and the regula- 
tions without filing and maintaining a reasonable bond or its equivalent 
as required under the Act and the regulations. 


This order shall be effective from the sixth day after the Decision and 
Order become final*. Copies hereof should be served upon the parties. 


Pursuant to the amended Rules of Practice governing proceedings 
under the Packers and Stockyards Act, this Decision and Order become 
final without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by a party thereto within 30 days after serv- 
ice, as provided in sections 202.16 and 202.18 of the Rules of Practice as 
amended. 


(No. 18,258) 


In re DAVID C. BEARDEN. P&S Docket No. 5395. Decided August 5, 
1977. 


* The Decision and Order became final January 9, 1978.—Ed. 
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Accounts and records — incomplete or incorrect — Answer — failure to file 
— admission of facts — Checks or drafts — insufficient funds — failure to 
pay when due — Insolvency — current liabilities exceeding current assets 
— Sanction 


Where respondent, in connection with his operations as a dealer under the Act, is in viola- 
tion thereof with respect to failing to pay when due for livestock by issuing insuffi- 
cient funds checks in purported payment, and in failing to keep accurate and com- 
plete accounts and records as found herein, respondent is ordered to cease and desist 
from said violations. Further, respondent is suspended as a registrant under the Act 
for 15 days, and thereafter until he demonstrate that he is no longer insolvent. 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after called the Act. It was instituted by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture. The Complaint alleges that respondent vio- 
lated sections 312 (a) and 401 of the Act (7 U.S.C. 213 (a), 221) ) and that 
his financial condition does not meet the requirements of the Act (7 
U.S.C. 204). 


Copies of the Complaint and the Rules of Practice governing proceed- 
ings under the Act were served upon respondent by the Hearing Clerk by 
certified mail. 


Respondent was informed in the letter of service that an Answer 
should be filed within 20 days, and that failure to file an Answer deny- 
ing the allegations in the Complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such hear- 
ing. 


Respondent has failed to file an Answer. Accordingly, the material 
facts alleged in the Complaint, which are admitted by respondent’s fail- 
ure to file an Answer, are adopted and set forth herein as the Findings of 
Fact. 


This Decision and Order therefore are issued pursuant to section 
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202.9 (c) of the Rules of Practice, as amended (9 CFR 202.9 (c) as amend- 
ed). 


FINDINGS OF FACT 


1. (a) David C. Bearden d/b/a Bearden Livestock Co., hereinafter re- 
ferred to as the respondent. is an individual whose address is Route #4, 
Cairo, Georgia 31728. 


(b) Respondent, at all times material herein, was, 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. (a) As of July 28, 1976, respondent had current liabilities totaling 
$6,358.43 and current assets of $500.00, resulting in an excess of cur- 
rent liabilities over current assets of $5,858.43. 


(b) Respondent’s current liabilities presently exceed his current as- 
sets. 


3. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions listed below, purchased livestock 
in commerce and failed to pay, when due, the full purchase price of such 
livestock: 


Date of Date of No. of Amount of 
Purchase Check or Hogs Check or 
(1976) Draft Purchased Seller Draft 
E June4 ) June4 5 Flint River Live Stock Auction $ 657.33 

) Bainbridge, Georgia 
) 
June4 ) Junel4 5 Flint River Live Stock Auction 657.33 
Bainbridge, Georgia 
2. June 15 _ 41 Tifton N.F.O. Coilection Point 4,819.91 
Tifton, Georgia 
3. June25 June 25 Z R. G. Williams, Jr. 304.10 


Cairo, Georgia 


4. Respondent, in connection with his operations as a livestock dealer, 
on or about June 4, 1976 and June 25, 1976 in the transactions set forth 
in paragraph 3 above, purchased livestock in commerce, and in purport- 
ed payment therefor issued drafts and a check which were returned un- 
paid by the bank upon which they were drawn because respondent failed 
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to honor payment or the respondent did not have sufficient funds on de- 
posit in the account on which such drafts and checks were drawn. 


5. Respondent, in connection with his business as a dealer, failed to 
keep accounts, records and memoranda which fully and correctly dis- 
closed all transactions involved in this business as a dealer. under the 
Act, in that respondent failed to keep and maintain: (1) a general ledger 
of accounts showing assets, liabilities and net worth; (2) purchase and 
sales journal; (3) cash receipts and disbursement journal; (4) monthly 
reconciliations of bank account; and (5) record of outstanding checks is- 
sued. 


CONCLUSIONS 


By reason of the facts stated in paragraph 2 herein, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. 
204). 


By reason of the facts stated in paragraphs 3 and 4 herein, respondent 
has wilfully violated section 312 (a) of the Act, (7 U.S.C. 213 (a) ) and 
section 201.43 (b) of the Regulations (9 CFR 201.43 (b) ). 


By reason of the facts stated in paragraph 5 herein, respondent has 
wilfully violated section 401 of the Act (7 U.S.C. 221). 


Respondent shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; and 


2. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks or drafts 
when presented for payment. 


Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in his business as a dealer 
subject to the Act, including a general ledger of accounts showing assets, 
liabilities, and net worth; a cash receipts and disbursements journal; a 
purchase and sales journal; monthly reconciliations of bank accounts, 
and a record of outstanding checks. 
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Respondent is suspended as a registrant under the Act for a period of 
15 days and thereafter until he demonstrates that he is no longer insol- 
vent. When respondent demonstrates that he is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating this 
suspension, after the expiration of the 15-day period. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondent; Provided, however, that if by any means or device whatso- 
ever, all or part of the suspension period is not effectively served during 
the period indicated above, the effective date of the beginning of the sus- 
pension period (or the part not effectively served) shall be the date fixed 
by a court of competent jurisdiction which issues an appropriate order 
with respect thereto. 


Copies hereof shall be served upon the parties. 


Pursuant to the amended Rules of Practice governing procedures 
under the Packers and Stockyards Act, this Decision and Order become 
final* without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by a party hereto within 30 days after service, 
as provided in sections 202.16 and 202.18 of the Rules of Practice as 
amended. 


(No. 18,259) 


In re OSBURN’S PACKING Co., INC. P&S Docket No. 5313. Decided 
December 5, 1977. 


Alleged violations in failure to pay when due — Evidence — insufficiency 
of — Burden of proof — failure to sustain — Dismissal 


Where complainant failed to sustain its burden of proof with respect to alleged violations 
by respondent in connection with its operations as a packer under the Act as found 
herein, the complaint is dismissed. 


Allan Kahan, for complainant. 
J. W. Tyner, Tyler, TX, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


* The Decision and Order become final January 2, 1978.—Ed. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter referred to as 
the Act, instituted by a Complaint filed July 2, 1976, by the Acting Ad- 
ministrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture. 


The Complaint charges that the respondent, Osburn’s Packing Co., in 
connection with its operations as a packer and during the period from 
August 4, 1975 through October 2, 1975, purchased livestock in com- 
merce and failed to pay, when due, the full purchase price of such live- 
stock. Such activity is alleged to be in violation of section 202 (a) of the 
Act (7 U.S.C. 192(a)) and section 201.43 (b) of the regulations 
promulgated under the Act (9 CFR 201.43 (b) ). Pursuant to extension of 
time, respondent filed an Answer in which it admitted the jurisdictional 
allegations of the Complaint, specifically denied the remaining allega- 
tions, and affirmatively alleged facts relating to payment of the transac- 
tions involved. 


An oral hearing was held on February 2, 1977, in Tyler, Texas, before 
Administrative Law Judge Dorothea A. Baker, United States Depart- 
ment of Agriculture. J.W. Tyner, Esquire, of Tyner and Tyner, Tyler, 
Texas, represented the respondent. Complainant was represented by 
Allan R. Kahan, Esquire, Office of the General Counsel, United States 
Department of Agriculture. In due course the parties filed briefs, the last 
brief having been filed September 29, 1977. 


FINDINGS OF FACT 


1. Osburn’s Packing Co., Inc., hereinafter sometimes referred to as 
the respondent, is a corporation with its principal place of business 
located at 1835 E. Erwin Street, Tyler, Texas 75701. 


2. Respondent is, and at all times material herein was, a packer 
within the meaning and subject to the provisions of the Act. 


3. Respondent is, and at all times material herein was, engaged in the 
business of buying livestock in commerce for purposes of slaughter. 
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4. Complainant failed to prove that respondent, on October 3, 1975" 
in connection with its operations as a packer, purchased livestock in 
commerce at Winnsboro Livestock Commission Co., Winnsboro, Texas, 
and that respondent failed to pay, when due, the full purchase price of 
such cattle. 


5. Complainant failed to prove that respondent, in connection with its 
operations as a packer on September 25, 1975, September 26, 1975, 
September 27, 1975, September 30, 1975, and October 2, 1975 pur- 
chased livestock in commerce at Longview Livestock Commission Co., 
Longview, Texas, and that respondent failed to pay, when due, the full 
purchase price of such livestock. 


6. The evidence of record negates Complainant’s contention that Dan 
Thomas Buchanan was the agent of respondent with respect to the 
transactions set forth in Finding of Fact No. 5. 


7. Complainant failed to prove that respondent, in connection with its 
operations as a packer, on August 4, 1975, August 18, 1975, September 
1, 1975, September 8, 1975, and September 29, 1975, purchased live- 
stock in commerce at Henderson Livestock Comm. Co., and that Re- 
spondent failed to pay, when due, the full purchase price of such live- 
stock. 


8. The weight of the substantial, probative evidence of record does 
not establish that respondent, as herein pertinent, was in violation of 
the Act or of the provisions of section 201.43 (b) of the regulations. 


CONCLUSIONS 


Of the eleven transactions alleged in paragraph II of the Complaint, 
evidence was adduced as to six. Five of those pertained to purchases at 
the Longview Livestock Commission Co. Upon consideration of the rec- 
ord as a whole, the evidence does not establish with persuasiveness, 
whether, with respect to the aforesaid five transactions the cattle were 
purchased at auction or were cattle bought from Longview Livestock 
Commission Co., through its trading account at other times and dates 
different from the dates when the respective auctions were held; and, 
the dates of purchase and the dates payment were received are not estab- 
lished with certainty. 


The documentation relating to the Winnsboro transaction and the 
testimony relating thereto reveal an error as to the date the transaction 
took place as well as uncertainty as to the date respondent learned the 
amount of the purchase price and mailed his payment check. Exhibit 2, 
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page 1, identified the account as that of “Ed” (Osburn” having been 
crossed out) and the notation “Charge” is set forth thereon. Included in 
the total figure of $1910.06 is an amount of $31.00 attributable to 
“feed” applicable to a time prior to the transaction in question. Page 2 of 
the same exhibit shows the purchaser to be “Ed 5”. Page 6 of Exhibit 2 is 
a deposit slip dated October 16, 1975. Mr. Jones, a partner in Winnsboro 
Livestock Commission Co. could not identify who the purchaser of the 
livestock was from Exhibit 2, and he had no independent recollection. 
Said witness testified that he permitted Osburn to get his cows without 
paying first. However, he did not know when the cattle enumerated in 
Exhibit 2 were delivered or when respondent may have learned of the 
purchase price. Apparently, the purchase invoice and the recap sheet 
were delivered to respondent when he picked up the cattle, but the evi- 
dence does not establish when the cattle were picked up. Mrs. Bolton, 
the bookkeeper at Winnsboro at the time relevant hereto, did not per- 
sonally prepare the recap sheets, except for making the “feed” entry. She 
stated she supervised the preparation thereof. She further testified that 
she received payment for the October 3rd, 1975 purchases on October 
16, 1975, on which day she deposited the payment check. Mrs. Bolton in- 
dicated the notation “Ed” referred to respondent, and that the word 
“Charge” meant “xxx that I didn’t have a check for the cattle.” The per- 
son who “calculated the tickets” did not testify; nor did the person who 
“posted the cattle”. Considerable credence has been accorded the testi- 
mony of Mr. Jones, a partner in Winnsboro Livestock Commission Co. 
He was responsible for overseeing the sales and for stock handling. Mrs. 
Bolton, who, two days before her testimony had reviewed the exhibits 
concerning which she testified, was not the custodian of Winnsboro’s 
records and her testimony is evaluated as reflecting her beliefs or im- 
pressions with respect to the exhibits as opposed to recollected facts. 
According to her testimony she would write “charge” on a sales slip 
which enabled a purchaser, including respondent, to get delivery of the 
cattle without paying for them ahead of time. Mrs. Bolton did not know 
when the cattle, set forth in Exhibit 2, had been delivered to respondent 
or when respondent learned or received the invoiced cost, although she 
indicated it would have been “available” as soon as the sale was over. 
There is no indication Mrs. Bolton remembered that it was, in fact, 
“available” on October 3, 1975. 


An overall evaluation of the evidence relating to the Winnsboro trans- 
action is not sufficiently convincing to support the Complainant’s allega- 
tions. 


The Complainant has not borne its burden of proof. The evidence does 
not establish that respondent has violated section 202 (a) of the Act (7 
U.S.C. 192(a)) and section 201.43 (b) of the regulations (9 CFR 
201.43 (b) ) as alleged in the Complaint. 
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ORDER 
The Complaint is dismissed. * 


In re MARYVILLE LIVESTOCK MARKET, INC. a Corp., ELEVEN CATTLE 
CORPORATION, a Corp., and DAVID G. DANIEL, an Individual. P&S 
Docket No. 5480. Decided December 6, 1977. 


Accounts and records — incomplete or incorrect.— Checks or drafts — 
insufficient funds — Custodial Account for Shippers Proceeds — 
deficiencies in — misuse of — failure to maintain in conformity with 
regulations — Sanctions 


Where respondents, in connection with their operations as a market agency and dealer, wil- 
fully violated the Act and the regulations as found herein, respondents are ordered 
to cease and desist from said violations. Further, respondent Maryville Livestock 
Market, Inc. is suspended as a registrant for 120 days and respondent Eleven Cattle 
Corporation is suspended as a registrant under the Act for 30 days. 


Jane Campana, for complainant. 
Respondents pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a Complaint filed by the 
Acting Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondents wil- 
fully violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon 
respondents by the Hearing Clerk by certified mail. Respondents were 


* The Decision and Order became final January 13, 1978.—Ed. 
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informed in a letter of service that an answer should be filed pursuant to 
the Rules of Practice and that failure to answer would constitute an ad- 
mission of all the material allegations contained in the Complaint. 


Respondents Maryville Livestock Market, Inc., and Eleven Cattle Cor- 
poration have failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the Complaint, which 
are admitted by said respondents’ failure to file an answer, are adopted 
and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Maryville Livestock Market, Inc., is a corporation with its 
principal place of business located at Maryville, Missouri, and which at 
all times material herein was: 


(1) Engaged in the business of conducting and operating the 
Maryville Livestock Market, Inc., Maryville, Missouri, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a commisson 
basis at the stockyard, and buying and selling livestock in commerce for 
its own account; and 


(3) Registered with the Secretary of Agriculture as a market 
agency and dealer to buy and sell livestock in commerce. 
(b) Eleven Cattle Corporation is a corporation with its principal 
place of business located at Maryville, Missouri, and which at all times 
material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for its own account as a dealer within the meaning of and 
subject to the provisions of the Act; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. Maryville Livestock Market, Inc., during the period from August 
31, 1976 through January 28, 1977, used funds received as proceeds 
from the sale of livestock consigned to it for sale on a commission basis 
for purposes of its own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to owners and 
consignors of livestock, and failed to maintain and use properly its 
“Custodial Account for Shippers’ Proceeds”, thereby endangering the 
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prompt accounting for and payment of the portions thereof due the own- 
ers or consignors of livestock, in that: 


(a) As of August 31, 1976, the corporate respondent had outstand- 
ing checks drawn on its “Custodial Account for Shippers’ Proceeds” in 
the amount of $411,680.21 and had to offset said checks, cash in said 
bank account in the amount of $112,264.30 and deposits in transit and 
current proceeds receivable in the amount of $279,618.56, resulting in a 
deficiency of $19,797.35 in funds available to pay shippers’ proceeds; 


(b) As of September 30, 1976, the corporate respondent had out- 
standing checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $201,336.04 and had to offset said checks, cash in said 
bank account in the amount of $33,906.02 and deposits in transit and 
current proceeds receivable in the amount of $13,618.79, resulting in a 
deficiency of $153,811.23 in funds available to pay shippers’ proceeds; 


(c) As of January 28, 1977, the corporate respondent had outstand- 
ing checks drawn on its “Custodial Account for Shippers’ Proceeds” in 
the amount of $192,617.79 and an overdraft in its bank account of 
$49,212.86, and had nothing to offset said outstanding checks and bank 
overdraft, resulting in a deficiency of $241,830.65 in funds available to 
pay shippers’ proceeds; and 


(d) Such deficiencies were due in part to respondent’s failure to 
deposit in its “Custodial Account for Shippers’ Proceeds” within the time 
prescribed by the regulations an amount equal to the proceeds receivable 
from sales of consigned livestock and to advances of funds from the 
account to persons other than consignors of livestock. 


3. (a) Maryville Livestock Market, Inc., in connection with its opera- 
tions as a market agency in commerce, on or about the dates and in the 
transactions set forth in paragraph III(a) of the Complaint, issued checks 
in purported payment of the net proceeds resulting from the sale of live- 
stock consigned on a commission basis, which checks were returned 
unpaid by the bank upon which they were drawn because respondent did 
not have sufficient funds on deposit in the account upon which such 
checks were drawn. 


(b) Maryville Livestock Market, Inc., in connection with its opera- 
tions as a dealer, on or about the dates and in the transactions set forth 
in paragraph III (b) of the Complaint, purchased livestock in commerce, 
and in purported payment therefor, issued checks which were returned 
unpaid by the bank upon which they were drawn because respondent did 
not have sufficient funds on deposit in the account upon which such 
checks were drawn. 


4. (a) Maryville Livestock Market, Inc., in connection with its opera- 
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tions as a dealer, on or about the dates and in the transactions set forth 
in paragraph III (b) of the Complaint, and in divers other transactions, 
purchased livestock in commerce and failed to pay the full purchase 
price of such livestock. 


(b) As of January 28, 1977, there remained unpaid by the 
respondent approximately $248,850.00 for livestock. 


5. Maryville Livestock Market, Inc., on or about the dates and in the 
transactions set forth in paragraph V of the Complaint, submitted 
accounts of sale to consignors of livestock which failed to show the true 
and correct names of the purchasers and retained copies of such ac- 
counts of sale as a part of its records. 


6. Eleven Cattle Corporation, in connection with its operations as a 
dealer, on or about the dates and in the transactions set forth in para- 
graph VI off the Complaint, purchased livestock in commerce and in 
purported payment therefore issued checks which were returned unpaid 
by the bank upon which they were drawn because Eleven Cattle Corpora- 
tion did not have sufficient funds on deposit in the account upon which 
such checks were drawn. 


7. (a) Eleven Cattle Corporation, in connection with its operations as a 
dealer, on or about the dates and in the transactions set forth in para- 
graph VI of the Complaint, purchased livestock in commerce and failed 
to pay, when due, the full purchase price of such livestock. 


(b) As of March 25, 1977, there remained unpaid by the respondent 
a total of $30,047.80 for the livestock set forth above. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, Maryvilie 
Livestock Market, Inc., has wilfully violated sections 307 and 312(a) of 
the Act (7 U.S.C. 208 and 213(a) ), and sections 201.40, 201.41 and 
201.42 of the regulations (9 CFR 201.40, 201.41, and 201.42). 


By reason of the facts found in Finding of Fact 3 herein, Maryville 
Livestock Market, Inc., has wilfully violated sections 312 (a) and 409 of 
the Act (7 U.S.C. 213 (a) and 228) and section 201.43 (a) of the regula- 
tions (9 CFR 201.43 (a) ). 


By reason of the facts found in Finding of Fact 4 herein, Maryville 
Livestock Market, Inc., has wilfully violated sections 312 (a) and 409 of 
the Act (7 U.S.C. 213 (a) and 228) and section 201.43 (b) of the regula- 
tions (9 CFR 201.43 (b). 
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By reason of the facts found in Finding of Fact 5 herein, Maryville 
Livestock Market, Inc., has wilfully violated section 401 of the Act (7 
U.S.C. 221). 


By reason of the facts found in Finding of Fact 6 herein, Eleven Cattle 
Corporation has wilfully violated section 312 (a) of the Act (7 U.S.C. 
213 (a) ) and section 201.43 (b) of the regulations (9 CFR 201.43 (b) ). 


By reason of the facts found in Finding of Fact 7 herein, Eleven Cattle 
Corporation has wilfully violated sections 312 (a) and 409 of the Act (7 
U.S.C. 213 (a) and 228) and section 201.43 (b) of the regulations (9 CFR 
201.43 (b). 


ORDER 


Maryville Livestock Market, Inc., its successors, officers, directors, 
agents, and employees, directly or through any corporate or other 
device, in connection with its operations as a market agency and dealer, 
shall cease and desist from: 


(1) Using funds received as proceeds from the sale, in commerce, of 
livestock handled on a commission basis for purposes of its own and for 
purposes other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers, and making such other use of 
shippefs’ proceeds in its possession or control as will endanger or impair 
the faithful and prompt accounting therefor and payment of the por- 
tions thereof due to the person or persons entitled thereto; 


(2) Failing to otherwise maintain its “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of Section 201.42 of the 
regulations; 


(3) Issuing checks to any person in payment of the net proceeds result- 
ing from the sale of consigned livestock without having and maintaining 
sufficient funds on deposit in the bank account upon which they are 
drawn to pay such checks when presented for payment; 


(4) Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks when presented 
for payment; 


(5) Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; and 


(6) Issuing accounts of sale or other accountings which fail to show 
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the true and correct names of the buyers of consigned livestock. 


Maryville Livestock Market, Inc., is suspended as a registrant under 
the Act for a period of 120 days and thereafter until such time as it 
demonstrates that the deficit in its “Custodial Account for Shippers’ 
Proceeds” has been eliminated. When Maryville Livestock Market, Inc., 
demonstrates that the deficit in its “Custodial account for Shippers’ 
Proceeds” has been eliminated, a supplemental order will be issued in 
this proceeding terminating this suspension. 


Eleven Cattle Corporation, its successors, officers, directors, agents, 
and employees, directly or through any corporate or other device, in con- 
nection with its operations subject to the provisions of the Packers and 
Stockyards Act, shall cease and desist from: 


(1) Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks when presented 
for payment; and: 


(2) Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Eleven Cattle Corporation is suspended as a registrant under the Act 
for a period of 30 days. 


The provisions of this Order shall become effective from the sixth day 
after the Decision becomes final*: Provided, however, that if by any 
means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). 


* The Decision and Order became final January 13, 1978.—Ed. 
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(No. 18,261) 


In re RENDULIC PACKING COMPANY. P&S Docket No. 5449. Decided 
December 6, 1977. 


Answer — failure to file — admission of facts — Bonding requirements — 
failure to comply with 


Where respondent wilfully violated the Act and the regulations in connection with its 
operations as a packer thereunder as found herein respondent is ordered to cease 
and desist from said violations. 


Mary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Act- 
ing Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondent has vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are adopt- 
ed and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 
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FINDINGS OF FACT 


1. (a) Rendulic Packing Company, hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business located at 
800 Manning Avenue, McKeesport, Pennsylvania 15132. 


(b) Respondent is, and at all times material herein was: 


(1) A packer, within the meaning of and subject to the provi- 
sions of the Act; and 


(2) Engaged in the business of buying livestock in commerce 
for purposes of slaughter. 


(c) Respondent’s average annual purchases of livestock exceed 
$500,000. 


2. Respondent was notified by the Packers and Stockyards Adminis- 
tration, United States Department of Agriculture, that if it continued to 
buy livestock in commerce for purposes of slaughter without bond cover- 
age or its equivalent, as required under the Act and the regulations, it 
would be in violation of the Act and sections 201.29 and 201.30 of the 
regulations promulgated thereunder. Notwithstanding such notice, re- 
spondent continued to buy livestock in commerce for purposes of slaugh- 
ter without filing and maintaining a reasonable bond or its equivalent. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has violated section 202 (a) of the Act of (7 U.S.C. 192 (a) ), and sections 
201.29 and 201.30 of the regulations (41 F.R. 53769, 53773-53774). 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act, as amended and supplemented, and the regula- 
tions without filing and maintaining a reasonable bond or its equivalent 
as required under the Act and the regulations. 


This order shall be effective from the first day after the Decision be- 
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comes final.* Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in Sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 


seq.). 


(No. 18,262) 


In re REX B. PARSELL. P&S Docket No. 5441. Decided December 19, 
1977. 


Answer — failure to file — admission of facts — Bonding requirements — 
failure to comply with 


Where respondent wilfully violated the Act and the regulations in connection with his 
operations as a packer thereunder as found herein, respondent is ordered to cease 
and desist from said violations. 


Allan Kahan, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act. It was instituted by a Complaint filed on 
May 23, 1977, by the Acting Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture. The Complaint 
alleges that respondent wilfully violated section 202 (a) of the Act (7 
U.S.C. 192 (a) ), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30; 41 F.R. 53769-53774). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 


* The Decision and Order became final January 16, 1978.—Ed. 
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seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are adopt- 
ed and set forth herein as findings of fact. 

Complainant has received information that respondent has filed a rea- 
sonable bond or its equivalent, as required by the Act and the regu- 
lations. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139; 42 F.R. 746). 


FINDINGS OF FACT 


1. Rex B. Parsell, d/b/a Parsell Beef Company, hereinafter referred to 
as the respondent, is an individual whose mailing address is G-4309, 
Corunna Road, Flint, Michigan 48505. 


2. Respondent is, and at all times material herein was: 


(a) A packer within the meaning of and subject to the provisions of 
the Act; and 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


4. (a) Respondent was notified by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, that if he con- 
tinued to buy livestock in commerce for purposes of slaughter without 
reasonable bond coverage or its equivalent, as required under the Act 
and regulations, he would be in violation of the Act and sections 201.29 
and 201.30 of the regulations promulgated thereunder. Nothwithstand- 
ing such notice, respondent continued to buy livestock in commerce for 
purposes of slaughter, without filing and maintaining a reasonable bond 
or its equivalent. 


(b) Respondent does currently have the required reasonable bond 
or its equivalent. 
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CONCLUSIONS 


By reason of the facts found in Finding of Fact 4 herein, respondent 
has wilfully violated section 202 (a) of the Act (7 U.S.C. 192 (a) ), and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30; 41 
FR 53769-53774). 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent, as required by the Act 
and the regulations. 

This order shall be effective from the first day after the Decision be- 
comes final.* Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in Sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). 


(No. 18,263) 


In re FOUR STATES LIVESTOCK EXCHANGE, INC. P&S Docket No. 5523. 
Decided December 21, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for violating the Act 
and regulations in connection with its operations as a market agency thereunder as 
found herein. Respondent is ordered to cease and desist from said violations, and re- 
spondent is suspended as a registrant under the Act for 7 days. 


John E. Ford, for complainant. 
Richard Marques, Albuquerque, NM, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


* The Decision and Order became final January 26, 1978.—Ed. 
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This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the Respondent wilfully violated the Act and the reg- 
ulations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The Respondent admits the jurisdictional allegations in Paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The Complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(a) Four States Livestock Exchange, Inc., herein referred to as the 
Respondent, is a corporation with its principal place of business located 


at Aztec, New Mexico. 
(b) Respondent is and at times material herein was: 


(1) Engaged in the business of conducting and operating the 
Four States Livestock Exchange stockyard, Aztec, New Mexico, a posted 
stockyard under the Act, herein referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a commission 
basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis in commerce. 


CONCLUSIONS 


The Respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 
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Respondent, its successors and assigns, its officers, directors, agents 
and employees, directly or through any corporate or other device, in con- 
nection with the Respondent's operations subject to the Act, shall cease 
and desist from: 


1. Failing to maintain its custodial account for shippers’ proceeds in 
full conformity with the provisions of Section 201.42 of the regulations 
(9 CFR 201.42); 


2. Issuing checks to consignors in payment of the net proceeds due 
from the sale of livestock sold on a commission basis without having and 
maintaining sufficient funds on deposit in the bank account upon which 
they are drawn to pay such checks; and 


3. Failing to remit to consignors, when due, the net proceeds from the 
sale of livestock sold on a commission basis. 


Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in its business as a mar- 
ket agency subject to the Act, including a general ledger of accounts 
showing assets, liabilities, income, expenses, and net worth; a complete 
record of accounts receivable; a monthly reconciliation of bank accounts; 
a cash receipts journal; and a cash disbursements journal. 


Respondent is suspended as a registrant under the Act for a period of 
seven (7) days. Respondent has demonstrated that the deficit in its “Cus- 
todial Account for Shippers’ Proceeds” has been eliminated, as evidenced 
by field investigation and report by officials of the Packers and Stock- 
yards Administration, United States Department of Agriculture. There- 
fore the suspension period is not to exceed seven (7) days. 


The provision of this Order shall become effective on the sixth day 
after service of the Order on respondent or counsel for respondent. Pro- 
vided, however, that if by any means or device instituted by the Re- 
spondent, all or part of the suspension period is not effectively served 
during the period indicated above, the effective date of the beginning of 
the suspension period (or the part thereof not effectively served) shall be 
the date fixed by a court of competent jurisdiction which issues and ap- 
propriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 
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(No. 18,264) 


In re JOHN P. PFAFF and RONALD P. MARIOTTI. P&S Docket No. 5506. 
Decided December 21, 1977. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violating the 
Act and the regulations in connection with their operations as a market agency 
thereunder as found herein. Respondents are ordered to cease and desist from said 
violations and respondents are suspended as registrants under the Act for 7 days 
and thereafter until the deficit in their custodial account is eliminated. 


Allan Kahan, for complainant. 
James Barry, Seattle, WA, for respondents. 


Decision by Victor Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Ronald P. Mariotti and John P. Pfaff, hereinafter referred to as the 
respondents, are partners doing business as Enumclaw Sales Pavilion, 
with their principal place of business located at Enumclaw, Washington, 
and whose mailing address is: 22712 S.E. 436th, Enumclaw, Washing- 
ton 98022. 


2. Respondents are, at all times material herein were: 
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(a) Engaged in the business of conducting and operating the Enum- 
claw Sales Pavilion at Enumclaw, Washington, which is a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 


(b) Engaged in the business of selling livestock on a commission 
basis at the stockyard, and as a dealer in commerce; and 


(c) Registered with the Secretary of Agriculture as a market agency 
selling livestock on commission in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondents shall cease and desist from: 


1. (a) Failing to deposit in their custodial account for shippers’ 
proceeds within the time prescribed by section 201.42 (c) of the Regu- 
lations (9 CFR 201.42 (c) ), an amount equal to the proceeds receivable 
from the sale of consigned livestock; 


(b) Making such use of shippers’ proceeds in their possession or 
control as will in any manner endanger or impair the faithful and 
prompt accounting therefor and payment of the portions therefor due to 
the person or persons entitled thereto; and 


(c) Failing to maintain their custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of the regu- 
lations (9 CFR 201.42). 


2. Issuing accounts of sales to consignors of livestock which failed to 
show the true and correct names of the purchasers of the consigned live- 
stock; 


3. Issuing or causing to be issued Washington State Brand Inspection 
Certificates showing assumed, false, or otherwise incorrect names as the 
buyers of livestock; 


4. Failing to execute, maintain, and file an adequate bond to secure 
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the performance of their obligations incurred as a market agency or as 
dealers; and 


5. Failing to notify the Packers and Stockyards Administration of the 
United States Department of Agriculture within ten (10) days of any 
change in the nature of the business of the registrants. 


Respondents shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in their business as a 
market agency and as a dealer including a general ledger setting out all 
assets, liabilities, capital, income, and expense account balances; market 
support and trading registers setting out an accurate record of the num- 
ber of weight of livestock bought, sold, or otherwise disposed of, in com- 
merce, in each business day, prices paid or received therefor, and 
charges made for services in connection therewith; livestock inventory 
records; monthly and accurate reconciliations of the custodial account 
for shippers’ proceeds; an accounts receivable subsidiary ledger; all ac- 
counts of sales and purchase invoices covering the sale of consigned live- 
stock; and purchase invoices listing the purchase of livestock as a dealer 
at other auction market. 


Respondents are suspended as registrants under the Act for a period of 
seven days and thereafter until they demonstrate the deficit in their 
“Custodial Account for Shippers’ Proceeds” has been eliminated. When 
respondents demonstrate that the deficit in their “Custodial Account for 
Shippers’ Proceeds” has been eliminated, a supplemental order will be is- 
sued in this proceeding terminating this suspension after the expiration 
of the seven-day suspension. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondents. 


Copies of this decision shall be served upon the parties. 


DISMISSAL — AT REQUEST OF COMPLAINANT 


(No. 18,265) 


In re CORN COUNTY PoRK, INC. P&S Docket No. 5014. In order issued 
January 9, 1978, by John A. Campbell, Administrative Law Judge. 
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(No. 18,266) 


In re SPARROWK LIVESTOCK. P&S Docket No. 5510. In order issued 
January 19, 1978, by Victor W. Palmer, Administrative Law Judge. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 18,267) 


SINCLAIR BOYDSTON v. UNITED STOCKYARDS CORPORATION, d/b/a ST. 
JOSEPH STOCK YARDS, and PRODUCERS LIVESTOCK MARKETING 
ASSOCIATION. P&S Docket No. 5284. In order issued January 19, 
1978, by Donald A. Campbell, Judicial Officer. 
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GEORGE DEPAOLI DISTRIBUTING Co. v. JONES VALLEY PRO. 
DUCE Co., Inc. PACA Docket No. 2-4851. Default 


GRIZZARD BROTHERS v. RICHARDSON PRODUCE Co. PACA 
Docket No. 2-4834. Dismissal — petition in bank- 
ruptcy by respondent 


J & J Propuce Co. PACA Docket No. 2-4845. Accounting 
— false and incorrect — Consignment sales — net 
proceeds of — Flagrant and repeated violations — 
failure to pay promptly net proceeds of consignment 
sales — Sanction 


MAZZIE FARMS SALES, INC. v. JONES VALLEY PRODUCE Co., 
Inc. PACA Docket No. 2-4850. Default 


R. F. DONOVAN FARMS, INC. v. GENE J. FIDEL. PACA Docket 
No. 2-4867. Default 


VAN HEES ORCHARDS v. CONTINENTAL FOOD SALES, INC. 
PACA Docket No. 2-3954. Broker — failure to prove 
negligence of — Damages — failure to prove — Juris- 
diction — absence of as to apple concentrate — Dis- 


Counterclaim — for unpaid brokerage commission 
and for fees and expenses in connection with oral 
hearing — Reparation awarded 


VALLEY LEMON GROWERS, INC. v. FLORANCE DISTRIBUTING 
Co., Inc. PACA Docket No. 2-3997. Dismissal — 
settlement agreement 


WILLIAM H. KopKE, JR., INC. v. JOHN E. RUSSO PRODUCE Co., 
Inc. PACA Docket No. 2-4849. Default 


COURT DECISION 


ATLANTIC PRODUCE COMPANY, INC. v. UNITED STATES and THE 
SECRETARY OF AGRICULTURE. Petition for review 


(No. 18,268) 


BERT R. HYBELS, INC. v. TUCKER PRODUCE Co. PACA Docket No. 
2-3951. Decided January 4, 1978. 
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Order vacating prior order and dismissing complaint 


George Whitten, Presiding Officer 
Complainant pro se. 
G. W. Nicholson, Birmingham, AL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


On October 31, 1977, a reparation order was issued against respond- 
ent requiring respondent to pay to complainant, within 30 days, the sum 
of $2,749.50 with interest thereon at the rate of 8 percent per annum 
from October 1, 1974, until paid. 


Respondent has notified us that on July 27, 1977, respondent was ad- 
judged bankrupt in the District Court for the Northern District of Ala- 
bama. Complainant is listed as a creditor of respondent bankrupt for the 
amount that was involved in the complaint and that was awarded to 
complainant on October 31, 1977. Under these circumstances, it is con- 
cluded that the October 31, 1977, order should be vacated and that the 
complaint should be dismissed without prejudice. 


ORDER 


The order of October 31, 1977, against respondent is vacated and the 
complaint is dismissed without prejudice. 


Copies of this order shall be served upon the parties. 


(No. 18,269) 


E. H. PARENT, INC. v. FARGO POTATO Co., INC. PACA Docket No. 
2-4353. Decided January 4, 1978. 


Accord and satisfaction — established as to shipments A and B — Empty 
bags — claim for not considered 


Where complainant accepted and cashed respondent’s check for $2,176.95 for shipments A 
and B, accord and satisfaction was established as to these two shipments. 


Shipment C — rejection of with reasonable cause — Resale — prompt and 
proper — Damages — measure of — Reparation awarded 
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Where respondent wrongfully rejected Shipment C, complainant is entitled as damages the 
difference between the contract price thereof and the amount of net proceeds of re- 
sale, for a total of $350.00, for which reparation is awarded with interest. 


Andrew Y. Stanton, Presiding Officer. 
Maine Potato Council Claims Service, Presque Isle, ME, for complainant. 
Frank V. Charles, Waltham MA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $1,819.45 in connection with three 
shipments of potatoes in interstate and foreign commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 


Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in Section 47.20 of the Rules of Practice 
(7 CFR 47.20) is applicable. Under this procedure the verified complaint 
and answer, together with the Department’s report of investigation, are 
considered evidence in this proceeding. The parties were given the 
opportunity to submit further evidence in the form of verified state- 
ments, but chose not to do so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, E. H. Parent, Inc., is a corporation whose address is 
P.O. Box 117, Grand Isle, Maine. 


2. Respondent, Fargo Potato Co., Inc., is a corporation whose address 
is 483 C. Street, Boston, Massachusetts. At the time of the transaction 
involved herein, respondent was licensed under the Act. 
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3. On or about May 16, 1975, complainant, by oral contract, sold to re- 
spondent, for shipment in foreign commerce, 893 bags of U.S. No. 1 
potatoes at $1.80 per bag and 3 bundles of empty bags at $13.00 per 
bundle, for a total price of $1,646.40 (hereinafter, shipment A). 


4. Onor about May 17, 1975, complainant, by oral contract, sold to re- 
spondent, for shipment in foreign commerce, 1,000 bags of U.S. No. 1 
potatoes at $2.00 per bag, for a total price of $2,000.00 (hereinafter, 
shipment B). 


5. On or about May 27, 1975, complainant, by oral contract, sold to re- 
spondent, for shipment in interstate commerce, 1,000 bags of U.S. No. 1 
potatoes at $2.10 per bag, for a total price of $2,100.00 (hereinafter, 
shipment C). 


6. On or about May 16, 1975, shipment A was shipped from Grand 
Falls, Canada to Boston, Massachusetts. 


7. On or about May 17, 1975, shipment B was shipped from Grand 
Falls, Canada to Boston, Massachusetts. 


8. On or about May 27, 1975, shipment C was shipped from Grand 
Isle, Maine to Boston, Massachusetts. When shipment C arrived in Bos- 
ton, it was rejected by respondent. 


9. Upon respondent’s rejection of shipment C, complainant sold the 
potatoes to Tripple A Packing Corporation for $1,750.00. At that time, 
May 27, 1975, a preliminary inspection by the Federal-State Inspection 
Service was obtained, which showed the following in pertinent part: 
“GRADE Grade defects average 3% damage by Fusarium Tuber Rot 
(moist type) average 2%. Average less than 42 of 1% soft rot. U.S. No. 1.” 


10. Complainant received a letter from respondent dated July 1, 
1975, in which respondent protested the condition of the potatoes, and 
informed complainant that it expected full protection and a handling fee 
for selling the potatoes on complainant’s account, in accordance with 
complainant’s earlier instructions. 


11. Respondent sent complainant a check for $2,176.95, dated July 1, 
1975. On the upper lefthand corner of the check, the following words 
were printed: “BY ENDORSEMENT THIS CHECK WHEN PAID IS AC- 
CEPTED IN FULL PAYMENT OF THE FOLLOWING ACCOUNT.” 
Listed thereunder were the amounts allegedly obtained by respondent 
through resale of shipments A and B which, together, totalled the full 
amount of the check. The check was accepted and cashed by complain- 
ant. 


12. Respondent sent the Department, to be forwarded to complain- 
ant, a check made out to complainant for $350.00, dated March 29, 
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1976, intended to be in full payment of any obligations respondent 
might have. Complainant refused to accept the check. 


13. Complainant filed an informal complaint on January 30, 1976, 
which was within nine months from the time the cause of action herein 
accrued. 


CONCLUSIONS 


Complainant brings this action for $1,819.45, including claims for 
$1,469.45 allegedly due on shipments A and B, and $350.00 alleged to 
be due on shipment C. Complainant contends that respondent accepted 
shipments A and B and thus owes the full contract price. Complainant 
further asserts that respondent’s check for $2,176.95 was accepted and 
cashed only as partial payment of the amount due. Complainant also 
contends that respondent wrongfully rejected shipment C, and thus is 
responsible for compensating complainant for the $350.00 loss it in- 
curred on its resale to Tripple A Packing Corporation. Respondent 
claims that it properly rejected all three shipments, as their condition, 


upon arrival, did not conform to the contract terms. In addition, re- 
spondent claims that complainant’s acceptance and cashing of its 
$2,176.95 check indicated complainant’s assent to that sum as payment 
in full. 


With respect to complainant’s claim concerning shipments A and B, 
the question arises as to whether the facts establish the occurrence of an 
accord and satisfaction, thus eliminating any further obligations by re- 
spondent. When there is a bona fide dispute between the buyer and the 
seller concerning the amount due for produce sold, and the buyer sends 
the seller a check for less than the contract price, clearly indicating that 
the check is tendered in full settlement, the seller’s acceptance of the 
check constitutes an accord and satisfaction. Gulf & Western Food Prod- 
ucts Company v. Prevor-Mayrsohn International, Inc., 34 A.D. 1911 
(1975). 


The existence of a bona fide dispute, requiring that the buyer’s conten- 
tion have some justification and not be an arbitrary refusal to pay a just 
indebtedness, is clearly evident here, in respondent’s apparently sincere 
belief that shipments A and B, upon arrival, did not meet the condition 
standards called for by the contracts. Complainant was made aware of 
this in respondent's letter of July 1, 1975. (See Finding No. 10). It is 
equally evident that the check showed clearly respondent’s intent that 
acceptance thereof would constitute payment in full. (See Finding No. 
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11). Therefore, we conclude that there was an accord and satisfaction re- 
garding shipments A and B. 


Lest the above conclusion be perceived as giving sanction to complain- 
ant’s claim of $39.00 for empty bags, associated with shipment A, the 
point should be made that such items are not perishable agricultural 
commodities coming within the jurisdiction of the Act, and cannot be 
considered in this proceeding. Rocky Ford Distributing Co. v. Angel Pro- 
duce Co., 29 A.D. 93 (1970). 


Concerning shipment C, respondent’s contention that the potatoes 
were not in adequate condition upon arrival is rebutted by the prelimi- 
nary inspection report showing that, on that same date, the potatoes 
graded U.S. No. 1. (Finding No. 5). Respondent’s rejection was, there- 
fore, without reasonable cause. 


Where the buyer wrongfully rejects, the aggrieved seller may resell 
and recover damages as provided in U.C.C. 2-706. See U.C.C. 2-703. 
The measure of damages in such case is the difference between the con- 
tract price and the price obtained through resale of the goods, where 
such resale is accomplished in a commercially reasonable manner. Fresh- 
pict Foods, Inc. v. A. J. Camp, Inc. and/or John F. (Jack) Derner, 30 
A. D. 1115 (1971). 


Complainant asserts that it resold the potatoes to Tripple A Packing 
Corporation for $1,750.00. Respondent has offered no objection to the 
resale, and it is accepted as commercially reasonable. Complainant’s 
damages are, therefore, $2,100.00, less $1,750.00, or $350.00. Respond- 
ent’s failure to pay this sum is a violation of Section 2 of the Act for 
which reparation should be awarded, with interest. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $350.00, with interest thereon at 
the rate of 8 percent per annum, from July 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,270) 


B&L PRODUCE, INC. v. FLORANCE DISTRIBUTING Co., Inc. PACA Docket 
No. 2-4279. Decided January 11, 1978. 


Contract price — failure to pay in full — Destination — failure to prove 
agreement on — Suitable shipping condition warranty — inapplicability of 
— Reparation awarded 


Where respondent accepted the produce in issue and failed to sustain its burden of proof 
that complainant breached the contract, respondent is liable to complainant for the 
full contract price thereof, $1,870.00, less the amount of $694.63 already paid by 
respondent thereon, for a total due and owing complainant of $1,175.37 for which 
reparation is awarded. 


George Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $1,175.37. The transaction in question in- 
volved the sale of peppers in contemplation of movement in interstate 
commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant. 


Since the amount involved does not exceed $3,000.00, evidence was 
submitted in accordance with the shortened procedure, as provided in 
the Rules of Practice (7 CFR 47.20). Pursuant to this procedure, com- 
plainant submitted an opening statement and respondent submitted an 
answering statement. No briefs were filed. 
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FINDINGS OF FACT 


1. Complainant, B & L Produce, Inc., is a corporation whose post of- 
fice address is P.O. Box 2270, Chula Vista, California. 


2. Respondent, Florance Distributing Co., Inc., is a corporation whose 
address is 1630 S. Sota Street, Los Angeles, California. At the time of 
the transaction in dispute respondent was licensed under the Act. 


3. On October 15, 1975, complainant sold by oral contract, and 
shipped to respondent 280 cartons of Choice Bell Peppers at $4.00 per 
carton f.o.b. Salinas, California, in contemplation that they would subse- 
quently be sold in interstate commerce. 


4. On October 16, 1975, complainant sold by oral contract, and 
shipped to respondent 170 cartons of Choice Bell Peppers at $4.00 per 
carton and 10 cartons of Medium Red Bell Peppers at $7.00 per carton 
f.o.b. Salinas, California, in contemplation that they would subsequently 
be sold in interstate commerce. 


5. Respondent sold to Edwards Produce Co., Inc. 400 cartons of the 
Choice Bell Peppers purchased from complainant. The peppers were 
shipped by rail on October 16, 1975, and arrived at Miami, Florida on 


October 24, 1975. 


6. Upon arrival, Edward’s Produce Co., Inc. reported to respondent 
that there was a problem with the peppers and respondent relayed this 
information to complainant. 


7. On October 24, 1975, at 7:15 A.M. a federal inspection was made of 
the peppers which reads, in relevant part, as follows: 


Products 

Inspected: Sweet Peppers in cartons printed: “Aces Up Brand, Cali- 
fornia Peppers, B & L Produce, Salinas, Calif.” Applicant 
states 400 cartons. 


Temperature 
of Product: | At doorways: Bottom 40° F., top 38° F. 


Condition: Most firm, fresh and crisp, average 2% serious damage by 
bruising. In most samples from 2 to 20%, many none, 
average 5% split or broken pods. Decay in most samples 
from 3 to 12%, some none, average 5%, Gray Mold Rot in 
various stages of development affecting the pods. 


Inspection and certificate restricted to produce and lading 
to upper 4 layers of load of peppers only at applicant’s re- 
quest. 
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8. Respondent granted a credit to Edwards Produce Co., Inc. for its 
loss due to an inability to sell the peppers. 


9. Respondent remitted to complainant $694.63 of the $1,870.00 pur- 
chase price of the peppers, and has refused to pay the balance of 
$1,175.37. 


10. A formal complaint was filed on March 15, 1976, within nine 
months from when the cause of action accrued. 


CONCLUSIONS 


There is no dispute that the contracts described in Findings of Fact 
numbers 3 and 4 existed, or that respondent accepted the peppers. Since 
respondent accepted the peppers, it is liable for the purchase price. How- 
ever respondent may deduct from the price owed any provable damages 
sustained as a result of a breach of contract by complainant. Respondent 
appears to be contending that there was a breach of the Regulations (7 
CFR 46.43() ) which resulted in damages equal to the amount in dispute. 


The suitable shipping condition warranty requires that produce be in 
such a condition when shipped as to assure arrival without abnormal de- 
terioration at the contact destination agreed upon between the parties, 
provided that the shipment was handled here centers upon whether 
Florida was the destination agreed upon by the parties. 


Respondent contends that because complainant knew that the peppers 
were to be shipped to Florida, it became liable under the suitable ship- 
ping condition warranty absent an express disclaimer. Even assuming 
that complainant knew that the shipment of peppers was to be delivered 
to Florida, a fact that complainant contests, this would still not be 
enough to make the warranty of suitable shipping condition applicable. 
In Alexander Anasky v. Eastern Potato Dealers, 27 A.D. 519 (1968), a 
similar problem arose between a New York buyer and a New York seller 
of potatoes which were ultimately to be delivered to Puerto Rico by the 
buyer. The contract did not specify that Puerto Rico was the agreed des- 
tination. It was held that, “although complainant understood that re- 
spondent intended to ship the potatoes to Puerto Rico, there was no war- 
ranty by complainant as to the condition of the shipment on arrival in 
Puerto Rico or any other destination.” Eastern Potato Dealers, supra, at 
p. 521. We conclude that the same result should apply in this case. Re- 
spondent never clearly alleges, much less proves, that Florida was the 
agreed destination. Respondent’s only contention is that complainant 
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knew the shipment was going to Florida, and this is not sufficient to 
make the warranty applicable. 


Since respondent accepted the peppers and has not proved a breach by 
complainant it is liable for the balance of the contract price of 
$1,175.37. Respondent’s failure to pay such amount to complainant is a 
violation of section 2 of the Act for which reparation should be awarded 
with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,175.37, with interest thereon at the rate 
of 8 per cent per annum from November 1, 1975, until paid. 


Copies of this order shall be served on the parties. 


(No. 18,271) 


VAN HEES ORCHARDS v. CONTINENTAL FOOD SALES, INC. PACA Docket 
No. 2-3954. Decided January 16, 1978. 


Broker — failure to prove negligence of — Damages — failure to prove — 
Jurisdiction — absence of as to apple concentrate — Dismissal 


Where complainant failed to sustain its burden of proof that respondent was negligent in 
the performance of its duties as broker with resulting damages to complainant, the 
complaint is dismissed. 


Counterclaim — for unpaid brokerage commission and for fees and ex- 
penses in connection with oral hearing — Reparation awarded 


Respondent, the prevailing party herein, is entitled to brokerage commission in the amount 
of $6.24 and to fees and expenses incurred in connection with the oral hearing in the 
amount of $4,759.71, for a total amount of $4,765.95 for which reparation is 
awarded respondent against complainant with interest. 


Andrew Y. Stanton, Presiding Officer. 
Robert J. McKanna, Spokane, WA, for complainant. 
Barry E. Wolf, Seattle, WA, for respondent. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $44,944.52 in connection with a 
quantity of applies intended for shipment in interstate commerce. In ad- 
dition, respondent filed a counterclaim in the amount of $2,930.13 for 
brokerage commissions. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. A copy of the counterclaim was served upon claimant, who 
filed a reply thereto admitting liability for the amount claimed. 


An oral hearing was held in Seattle, Washington, on September 21, 
22, and 23, 1976, at which both parties were represented by counsel. 
Four witnesses testified at the hearing, two for each party. Briefs were 
filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Raymond C. Van Hees, is an individual doing busi- 
ness as Van Hees Orchards, whose address is East 14025-12th Avenue, 
Veradale, Washington. At the times of the transactions involved herein, 
complainant was licensed under the Act. 


2. Respondent, Continental Food Sales, Inc., is a corporation, whose 
address is 2200 6th Avenue, Seattle, Washington. At the times of the 
transactions involved herein, respondent was licensed under the Act. 


3. By letter of August 31, 1973, respondent informed complainant 
that Chef Pierre, Inc. was interested in purchasing apples. Mr. Van Hees 
was aware, at this time, that Chef Pierre, Inc. was not placing a firm 
order. 
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4. During the period from August 31, 1973, to September 14, 1973, 
Mr. Van Hees engaged in numerous conversations with Gordon 
Schramm, respondent’s representative, concerning various aspects of a 
possible contract with Chef Pierre, Inc. for the sale of frozen apple slices. 
Mr. Van Hees explained to Schramm that, because of the rising market 
price of apples, he wanted to have a price arrangement that would insure 
him an adequate selling price at the time of pack and shipment. At this 
time, the parties were aware that there were no firm orders with Chef 
Pierre, Inc. Negotiations were still in the preliminary stages. 


5. On or about September 14, 1973, Mr. Van Hees requested that re- 
spondent provide him with written indications of the quantities under 
discussion with respect to the potential sale to Chief Pierre, Inc. How- 
ever, it was understood that the writing would not set out a definite 
price, quantity, method of processing, or type of container to be used. 


6. On September 14, 1973, respondent prepared a document entitled 
“Sales Memorandum” (complainant’s exhibit no. 2), conforming to com- 
plainant’s request, and sent it to complainant. 


7. Mr. Van Hees met with his banker, Mr. Charles A. Endahl, a num- 
ber of times beginning on September 28, 1973, to discuss the financial 
arrangements concerning complainant’s apple slicing operation. En- 
dahl’s notes of November 27, 1973, made contemporaneously with the 
discussions which occurred that day, read in pertinent part: 


Butch [Mr. Van Hees] had planned to sell his sliced apples to Chef Pierre, how- 
ever they wanted more per week than he is able to produce so he is dickering 
with them that perhaps he can ship them 100,000 lbs. every other week. At any 
rate, they have until Friday to make up their mind whether they want to buy 
from him or not. If not he will sell to someone else. 


In his notes of December 7, 1973, it is stated, “He [Mr. Van Hees] still 
has not made a deal with Chef Pierre on the sliced apples and until he 
does, he has shut down his operation in Post Falls [the location of the 
processing plant].” 


8. Except for a small quantity for use as a sample, complainant never 
sold any sliced apples to Chef Pierre, Inc. with respect to the alleged con- 
tract (see complainant’s invoice No. 847, respondent’s exhibit No. 37). 


9. Complainant contracted with Thomas Steele and Co., through re- 
spondent, acting as broker, for the sale of 100 drums of apple concen- 
trate (see complainant’s invoice No. 840, respondent’s exhibit no. 37). 


10. Complainant alleges to have suffered damages totaling 
$44,994.52 for interest paid on funds it was forced to borrow when its 
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sales failed, expenses incurred in opening the Post Falls processing 
plant, losses resulting from having to shut down slicing operations and 
use slice quality apples for juice and concentrate, storage charges for the 
slices presumedly sold to Chef Pierre, Inc., and losses due to respond- 
ent’s negligence in handling the order of Thomas Steele and Co. 


11. Respondent claims a total of $2,930.13 due in unpaid brokerage 
commissions for acting as broker for complainant in numerous transac- 
tions, all of which except two, the sale to Chef Pierre, Inc. (Finding 9) 
and the sale to Thomas Steele, and Co. (Finding 10), arose out of differ- 
ent transactions than the ones that are the subjects to the complaint. 
Such transactions range in dates from September, 1973, to September, 
1974. 


12. An informal complaint was filed on June 10, 1974, which was 
within nine months from the times the alleged causes of action herein 
accrued. 


13. A counterclaim was filed on September 16, 1975, which, with re- 
spect to all transactions included therein but two, was in excess of nine 
months after the times the alleged causes of action accrued. 


CONCLUSIONS 


The first matter which will be dealt with is the contract between com- 
plainant and Thomas Steele and Co., arranged through respondent, act- 
ing as broker. Complainant alleges that respondent represented the con- 
tract to be a sale of 100 drums of apple concentrate, when respondent 
had actually negotiated a contract with Thomas Steele and Co. for the 
sale of 50 drums and the consignment of 50 drums. This matter may be 
disposed of without reaching the merits of the issue, since it has been ad- 
ministratively determined that apple concentrate is not a perishable 
agricultural commodity. Therefore, the Secretary has no jurisdiction of 
the subject matter on which this claim is based. W. C. Gifford & Sons, 
Inc. v. Tri State Brokerage and Produce Co., Inc. and/or Theo Lester Co., 
32 A.D. 1494 (1973). 


With respect to the Chef Pierre, Inc. dealings, complainant claims that 
respondent misrepresented that there had been a sale to Chef Pierre, 
Inc., when, in fact, no such sale ever occurred. Complainant points to a 
document issued by respondent on September 14, 1973, purporting to be 
a “Memorandum of Sale”, with Chef Pierre, Inc. listed as the buyer, as 
evidence of this alleged misrepresentation. Complainant states that, as a 
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result of its reliance on respondent’s misrepresentation, it made certain 
commitments to provide the required apples and suffered financial 
losses when the sale to Chef Pierre, Inc. failed to materialize. 


Respondent asserts that its “Memorandum of Sale” was prepared at 
complainant’s urgence and in accordance with complainant’s instruc- 
tions. Respondent claims that the memorandum was never intended to 
evidence an actual sale to Chef Pierre, Inc., and that complainant was 
fully aware of these facts. 


If complainant’s allegations are correct, it will be entitled to recover 
provable damages against respondent, as it is a generally accepted 
principle that, if an agent negligently fails to exercise ordinary and rea- 
sonable care, skill, and diligence in the performance of his duties, he is 
liable to his principal for the resultant damages. United Fruit and 
Produce Co. v. Western Packing Co. and/or United Farms Company, 22 
A.D. 828 (1963); FE. D. Ball v. Russell-Ward, Inc. , 16 A.D. 253 (1957). 


Complainant, as the party alleging the misrepresentation, bears the 
burden of proving such misrepresentation by a preponderance of the evi- 
dence. R. T. Englund Co. v. Consumers Produce Co., 34 A.D. 1128 
(1975). It is our opinion after reviewing all the written and oral evidence 
that complainant has failed to meet its burden of proof. 


Respondent’s “Memorandum of Sale” looked at alone, might be 
thought to give the impression that a contract existed with Chef Pierre, 
Inc. even though it shows no purchase price. However, there is other evi- 
dence, both oral and in writing, that this was not intended by the 
parties. It has been held that a broker’s memorandum of sale is not a con- 
tract but only evidence of a contract. Kaiser Diversified Enterprises Inc. 
v. Wallace Fruit & Vegetables Co., 32 A.D. 1523 (1973). Accordingly, 
parole evidence may be examined to determine what the parties actually 
intended the contract to be, or whether there was, in fact, a contract. See 
National Produce Distributors, Inc. v. Economy Wholesale Grocery, Inc., 
11 A.D. 732 (1952). 


The record shows that complainant’s banker, Mr. Charles A. Endahl, 
met with complainant several times throughout the fall of 1973, and 
winter of 1974, to arrange for financing for complainant’s apple slicing 
operation. Contemporaneous notes of what occurred at these meetings 
were taken by Endahl. His notes of the November 27, 1973, and Decem- 
ber 7, 1973, meetings clearly indicate that complainant has informed 
him that there was no contract with Chef Pierre, Inc. as of those dates 
(see Finding 10). Endahl’s testimony at the hearing strongly supports his 
notes. On pages 110-111 of the transcript, his testimony, in response to 
questions from counsel, reads as follows: 
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Q. So when you talk about an order that you had or that Mr. Van Hees 
referred to, that he had an order for apples, based upon your notes in 
your file, it wouldn’t appear that there was a firm order with Chef 
Pierre would it? I am talking about what you know; what you wrote 
down based upon Mr. Van Hees, what he subsequently told you. 
Wouldn’t that be a fair statement? 


. AllI could say is that they didn’t have a meeting of the minds. 


. Let me refer you, then, to the 7th day of December 1973. You state in 
Respondent’s Exhibit No. 1, “He still has not made a deal with Chef 
Pierre”. Do you see that? 


Now, the reason you wrote that down was bécause Mr. Van Hees told 
you that, isn’t that right? 


A. That is what he told me. 


We find, therefore, that respondent did not negligently perform its 
duties as a broker. 


We now turn to the question of respondent’s counterclaim for unpaid 
brokerage fees which it alleges are due from complaintant. According to 
section 6 (a) of the Act, (7 U.S.C. 499f (a) ), complaints may be filed with 
the Secretary within 9 months after the cause of action has accrued. This 
is a jurisdictional requirement, and the Secretary has no authority to en- 
tertain and decide the merits of a complain filed in excess of that time. 
This principle also applies to a counterclaim, unless the transaction upon 
which it is based arises out of the same transaction or occurrence as that 
of a complaint meeting the jurisdictional requirements. Sanders and 
Drake v. Gardner Bros., 31 A.D. 128 (1972). As set forth in Finding 11, 
all transactions involved in respondent’s counterclaim, except those with 
Chef Pierre, Inc. and Thomas Steel and Co., stem from occurrences 
which are not part of the complaint. Since the counterclaim was filed on 
September 15, 1975, all transactions except those involving Chef Pierre, 
Inc. and Thomas Steel and Co. were filed in excess of 9 months from the 
date the causes of action accrued, and, therefore, may not be considered. 
However, the Thomas Steel and Co. transaction also may not be consid- 
ered as part of the counterclaim since, as we have previously concluded, 
the Secretary lacks jurisdiction because the transaction did not involve a 
perishable agricultural commodity. The amount in brokerage fees re- 
spondent alleges to be owing on the Chef Pierre, Inc. transaction is 
$6.24. We have concluded that respondent did not violate its duties as a 
broker. Therefore, respondent is entitled to this sum as reparation. 


Respondent claims to have incurred fees and expenses totaling 
$4,759.71. As the claim appears on its face to be valid, and complainant 
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has not filed any objections thereto, such sum will be awarded respond- 
ent as additional reparation. 


The complaint is dismissed. 


Within 30 days of the date of this order, complainant shall pay to re- 
spondent, as reparation, $6.24, with interest thereon at the rate of 8% 
per annum, from February 1, 1974, until paid. Complainant shall also 
pay respondent as additional reparation for fees and expenses, 
$4,759.71, with interest thereon at the rate of 8% per annum, from the 
date of this order until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,272) 


FRANK MARCHESOTTO & Co. v. A-1 QUALITY PRODUCE. PACA Docket 
No. 2-4504. Decided January 23, 1978. 


Contract price — failure to pay in full — Interstate commerce — estab- 
lished — Reparation awarded 


Where respondent admits owing the amount claimed by complainant, and the transaction 
involved interstate commerce, respondent is liable to complainant for the balance 
due and owing on the produce involved in the amount of $1,000.00 for which 
reparation is awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $5,000.00 in connection with 
numerous shipments of fruits and vegetables in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. The copy of the formal complaint was 
served upon respondent, who filed an answer thereto, admitting liability 
to complainant, but denying the Secretary’s jurisdiction. 


Although the amount claimed as damages exceeded $3,000.00, the 
parties waived oral hearing. The shortened procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20) is, therefore, applica- 
ble. Pursuant to such procedure, complainant filed an opening state- 
ment. Respondent was given an opportunity to submit further evidence, 
but did not do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Frank Marchesotto, is an individual doing business 
as Frank Marchesotto & Co., whose address is P.O. Box 11008, Tampa, 
Florida. 


2. Respondent, A-1 Quality Produce, is a partnership owned by 
Robert E. Hughes, Sr. and Winona S. Hughes, whose address is 1551 6th 
Street, Sarasota, Florida. At the time of the transactions involved here- 
in, respondent was licensed under the Act. 


3. During the months of September and October, 1976, complainant 
sold respondent various lots of fruits and vegetables originating from 
outside the State of Florida. The invoice prices on the produce totalled 
$6,351.25. Respondent remitted only $1,351.25 of this sum. 


4. A formal complaint was filed on January 4, 1977, which was with- 
in nine months from the time the alleged cause of action herein accrued. 


5. Subsequent to the filing of the complaint, respondent remitted an 
additional $4,000.00 to complainant, leaving $1,000.00 still claimed to 
be due and owing. 


CONCLUSIONS 
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Respondent admits owing the amount claimed by complainant, but as- 
serts first, that the transactions which are the subject of the complain 
were not based on written contracts between the parties, but were en- 
tered into on an open account basis, and second, that all commodities re- 
ceived by respondent were utilized within the State of Florida and, 
therefore, did not involve interstate commerce. 


With respect to the former contention, it is irrelevant what the con- 
tract terms were, since respondent admits owing the amount claimed. 


The latter contention is also irrelevant. Complainant does not allege 
that respondent was responsible for interstate movement of the 
produce, but that it was obtained by complainant from sources outside 
the state. The sales of produce from a seller to a buyer located in the re- 
ceived by the seller from outside the state. Abood Distributors Corpo- 
ration v. American Tomato Corp., 30 A.D. 279 (1971). 


Therefore, respondent is liable to complainant for $1,000.00, and its 
failure to pay this sum is a violation of section 2 of the Act for which 
reparation should be awarded with interest. 


Within thirty days from the date of this order, respondent shall pay to 
complainant $1,000.00, with interest thereon at the rate of 8 per cent 
per annum from November 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,273) 


DE BRUYN PRODUCE COMPANY v. ARROW PACKING Co. PACA Docket 
No. 2-3962. Decided January 30, 1978. 


Contract — for ungraded onions — Good delivery — made at destination — 
Contract price — failure to pay in full — Reparation awarded 


Where respondent accepted the onions in issue and failed to prove its contention that com- 
plainant breached the contract with respect to grade, respondent is liable to com- 
plainant for the full contract price of $5,382.00, less $3,155.50 already paid by re- 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 89 


spondent thereon, for a total due and owing complainant of $2,225.50 for which 
reparation is awarded. 


Lowell Stanley, Presiding Officer. 
LeRoy W. Gudgeon, Chicago, IL, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $2,226.50 in connection with a 
transaction in interstate commerce involving a truckload of onions. 


A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, who filed an answer thereto denying liability to complain- 
ant. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3,000, the shortened procedure set forth in section 47.20 of 
the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to this pro- 
cedure complainant filed an opening statement and respondent filed an 
answering statement. Complainant filed a statement in reply and also 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, De Bruyn Produce Co., is a corporation whose ad- 
dress is P.O. Box 76, Zeeland, Michigan. 


2. Respondent, Salvatore M. Cipriano, is an individual doing business 
as Arrow Packing Co., whose address is 57 New England Produce Cen- 
ter, Chelsea, Meassachusetts. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


3. On or about May 21, 1975, complainant by oral contract sold a 
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truckload of pre pack size yellow Arizona onions in 50 lb. sacks to re- 
spondent for $6.90 per sack delivered and shipped the onions on May 23, 
1975, to respondent in Massachusetts. 


4, Upon arrival of the load respondent accepted the onions and paid 
complainant $3,155.50. The total invoice price was $5,382.00. 


5. A Federal inspection was made of the load at Chelsea, Massa- 
chusetts, at 2:10 p.m., on May 28, 1975. The results of that inspection, 
in relevant part, are as follows: 


Products inspected: Yellow Granex-Grano type ONIONS in mesh bags marked 
“Sequoia, Wm. B. Hubbard, Glendale, Arizona, 85301 or Debco, DeBruyn Com- 
panies, Zeeland, Michigan. 50 lbs. Net wt.” Applicant states 750 sacks. 


Condition of load: Through load 6 rows, 7 layers lengthwise and crosswise. 
Temperature of product: Doorway; top-75° F; Bottom-71° F. 


Size: Both lots: Generally 2 to 3'2 inches in diameter mostly 2% to 34 inches in 
diameter. Offsize within tolerance. 


Quality: Both lots: Clean, mature, fairly well to well shaped, mostly fairly 
bright, some slightly stained. Grade defects average 2% chiefly cuts. 


Condition: Both lots Generally firm and dry. Debco lot: Average 3% damage by 
surface mold. No decay. Sequoia lot: Average 13% damage by surface mold ma- 
terially affecting appearance. Average less than 1% decay. 


Grade: Debco lot: US No. 1 Medium. Sequoia lot: Meets quality requirements, 
but fails to grade U.S. No. 1 Medium only account of condition. 


Inspection and certificate restricted to upper 3 layers of load. 


6. A formal complaint was filed on July 17, 1975, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent contends that the load of onions was bought as U.S. No. 1 
delivered, and did not make grade at destination. Complainant contends 
that no representation was made to respondent as to the grade of the 
onions, except that the onions would be of good quality and condition. 
We are inclined to agree with complainant. The invoice did not indicate 
that the merchandise was sold as U.S. #1 Grade and no exception was 
taken by respondent. We find that the contract called for the shipment 
of ungraded onions. The federal inspection report reflects that the 
Sequoia lot had “Average 13% damage by surface mold materially af- 
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fecting appearance.” However, the U.S. Grade Standards for Bermuda- 
Granex-Grano Type Onions (7 CFR 51.3195 et seq.) define “damage”, in 
part, as any defect which materially affects the appearance. The defini- 
tion allows a defect, such as surface mold, to be considered as damage 
only when the onions in any lot are affected in appearance to a more 
serious degree than a lot of yellow onions having 15 percent appreciably 
stained and 5 percent badly stained. See 7 CFR 51.3207. Therefore com- 
plainant made good delivery on the contract, and respondent is liable for 
the full purchase price of the goods. 


The full contract price of these onions is $5,382.00. Respondent is en- 
titled to a credit of $3,155.50, representing the amount he has paid com- 
plainant in this transaction, which leaves a balance of $2,226.50 due 
complainant. Respondent’s failure to pay this sum to complainant is a 
violation of section 2 of the Act, for which reparation should be awarded 
with interest. 


Within 30 days from the date of this order, respondent shall pay to 


complainant, as reparation, $2,226.50, with interest thereon at the rate 
of 8% per annum from July 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,274) 


In re DONATO PRODUCE, INC. PACA Docket No. 2-4709. Decided 
December 9, 1977. 


Answer — failure to file — Flagrant and repeated violations — failure to 
pay promptly and in full — Sanction 


Where respondent flagrantly and repeatedly violated the Act in failing to pay promptly 
and in full for 53 lots of perishable agricultural commodities purchased from 23 
sellers as found herein, respondent’s license as a registrant under the Act is revoked. 


Bonnie Luken, for complainant. 
Respondent pro se. 
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Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the “Act”, instituted by a complaint filed on July 19, 1977, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
Complaint that during the period September 7, 1976, through March 18, 
1977, respondent purchased and accepted, in interstate and foreign com- 
merce, from 23 sellers, 53 lots of fruit and vegetables, all being perish- 
able agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices or balances thereof in the total amount of 
$85,216.33. 


A copy of the complaint was served upon respondent on August 17, 
1977, which Complaint has not been answered. The time for filing an 


answer having run, and upon the motion of the complainant for the is- 
suance of a Default Order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Donato Produce, Inc., is a corporation, whose address 
is R.D. 1, Box 2030, Freehold, New Jersey 07728. 


2. Pursuant to the licensing provisions of the Act, license number 
770214 was issued to respondent on November 8, 1976, presently is in 
effect, and is next subject to renewal on or before November 8, 1977. 


3. As more fully set forth in paragraph 3 of the Complaint, during the 
period of September 7, 1976 through March 18, 1977, respondent pur- 
chased and accepted in interstate and foreign commerce from 23 sellers 
53 lots of fruit and vegetables, all being perishable agricultural com- 
modities, but failed to make full payment promptly of the agreed pur- 
chase prices, or balances thereof, in the total amount of $85,216.53. 
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CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 53 transactions set forth in Finding of Fact No. 3, above, constitutes 
wilfull, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


Respondent’s license is revoked. 


This Order shall take effect on the eleventh day after this Decision be- 
comes final. * 


Pursuant to the rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings thirty-five 
days after service hereof unless appealed to the Secretary by a party to 
the proceeding within thirty days after service as provided in sections 
1.142 and 1.145 of the Rules of Practice (7 CFR 1.142 and 1.145). 


Copies hereof shall be served upon the parties. 


(No. 18,275) 


In re J & J PRODUCE Co. PACA Docket No. 2-4845. Decided December 
29, 1977. 


Accounting — false and incorrect — Consignment sales — net proceeds of 
— Flagrant and repeated violations — failure to pay promptly full net pro- 
ceeds of consignment sales — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act as found herein and 
has made restitution to the consignors, respondent, by its consent, it suspended as a 
registrant under the Act for 30 days as specified herein. 


Dennis Becker, for complainant. 
Respondent pro se. 


* The Decision and Order became final January 26, 1978.—Ed. 
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Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.)., instituted 
by a complaint filed on November 29, 1977, by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States De- 
partment of Agriculture. 


It is alleged in the complaint that during the period January 10, 1974, 
through January 13, 1976, respondent violated section 2 (4) of the Act 
by receiving and accepting in interstate commerce, consignments of per- 
ishable agricultural commodities from nine consignors, consisting of 61 
lots, which commodities respondent sold, but failed truly and correctly 
to account and make full payment promptly to the consignors the net 
proceeds realized from the sales, in the total amount of $17,919.92. 
Complainant further alleged that such violations were willful, repeated, 
and flagrant violations of section 2 of the Act, and requested that re- 
spondent’s license be suspended for a period of thirty (30) days. On 
December 13, 1977, respondent filed an answer in which it admitted the 
allegations of the violations contained in the complaint, asserted that it 
had made restitution to the consignors involved in the total amount al- 
leged to be due and owing in the complaint, and consented to an order 
suspending its license for a period of thirty (30) days. In that answer re- 
spondent waived oral hearing, its right of appeal, the provisions of sec- 
tion 10 of the Act as they pertain to ten days’ notice before an order may 
take effect, the initial decision by the Administrative Law Judge, and 
the provisions of section 1.142 (c) of the Rules of Practice (7 CFR 
1.142 (c) with respect to the requirement of the lapse of thirty-five days 
after service of the order before such order becomes final. Respondent 
further requested that a final order take effect on January 3, 1978, or as 
soon thereafter as possible. 


FINDINGS OF FACT 


1. Respondent, J & J Produce Co., is an Illinois corporation, with a 
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business address at 22 South Water Market, Chicago, Illinois 60608. 


2. Pursuant to the licensing provisions of the Act, license no. 701483 
was issued to respondent on April 30, 1970, which license has been re- 
newed annually, presently is in effect, and is next subject to renewal on 
or before April 30, 1978. 


3. The Secretary has jurisdiction in this proceeding. 


4. As more fully set forth in paragraph 4 of the complaint, during the 
period January 10, 1974, through January 13, 1976, respondent vio- 
lated section 2 (4) of the Act (7 U.S.C. 499b (4) ) by receiving and accept- 
ing in interstate commerce, consignments of perishable agricultural 
commodities from nine consignors, consisting of 61 lots, which commod- 
ities respondent sold, but failed truly and correctly to account and make 
full payment promptly to the consignors the net proceeds realized from 
the sales thereof, in the total amount of $17,919.92. 


5. Respondent has made restitution to the nine consignors involved in 
this proceeding in the total amount of $17,919.92. 


CONCLUSIONS 


The acts of respondent in failing to make full payment promptly with 
respect to the 61 transactions involved in this proceeding constitute will- 
ful, flagrant, and repeated violations of section 2 of the Act (7 U.S.C. 
499b). Respondent has consented to the issuance of an order suspending 
its license for a period of thirty days. Complainant has recommended 
and consented to the issuance of such an order. Accordingly, the follow- 
ing order is issued. 


Effective January 3, 1978, respondent’s license is hereby suspended 
for a period of thirty days. 


This decision and order shall become final upon its issuance. 


Copies hereof shall be served upon the parties. 
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COURT DECISION * 


ATLANTIC PRODUCE COMPANY, INC. v. UNITED STATES and THE 
SECRETARY OF AGRICULTURE. Decided January 17, 1978. 


UNITED STATES COURT OF APPEALS 


FOR THE FOURTH CIRCUIT 


No. 76-2344 


PER CURIAM 


HAYNSWORTH, Chief Judge; BUTZNER, Cir. Judge, 
FIELD, Sr. Cir. Judge. 


The petitioner, Atlantic Produce Company, Inc., seeks review of a 
final decision and order by the Secretary of Agriculture which found 
that the petitioner had committed willful, repeated, and flagrant viola- 
tions of Section 2 of the Perishable Agricultural Commodities Act, 7 
U.S.C. § 499b (4). 


We have carefully considered the several issues raised by the peti- 
tioner and find them to be without merit. Accordingly, we deny the peti- 
tion for review and affirm the order of the Secretary. We emphasize, 
however, that our affirmance of the Secretary’s order shall in no way 
prejudice the rights of Louis Friedman or any other individual against 
whom the Secretary might seek to impose the penalty of prohibition of 
employment in the industry under the provisions of Section 8 (b) of the 
Act, 7 U.S.C. § 499h (b), as a person who has been “responsibly connect- 
ed” with the corporate petitioner. See Marvin Tragash Co. v. United 
States Dept. of Agriculture, 524 F.2d 1255 (5 Cir. 1975). 


PETITION DENIED. 


* Unpublished 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 98 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 18,276) 


GRIZZARD BROTHERS v. RICHARDSON PRODUCE Co. PACA Docket No. 


2-4834. In order issued January 4, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,277) 


FLORANCE DISTRIBUTING Co., INC. v. S. T. PRODUCE Co., et al. PACA 
Docket No. 2-4085. In order issued January 10, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,278) 


VALLEY LEMON GROWERS, INC. v. FLORANCE DISTRIBUTING CO., INC. 
PACA Docket No. 2-3997. In order issued January 10, 1978, by 
Donald A. Campbell, Judicial Officer. 


DEFAULT ORDER — REPARATION AWARDED 


(No. 18,279) 


GEORGE DEPAOLI DISTRIBUTING COMPANY v. JONES VALLEY PRODUCE 
Co., Inc. PACA Docket No. 2-4851. Reparation of $2,162.10 with 8 
percent interest from July 1, 1977, awarded complainant against 
respondent in order issued January 4, 1978, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 18,280) 


MAZZIE FARM SALES, INC. v. JONES VALLEY PRODUCE Co., INC. PACA 
Docket No. 2-4850. Reparation of $10,537.50 with 8 percent inter- 
est from July 1, 1977, awarded complainant against respondent in 
order issued January 4, 1978, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 18,281) 


FLORANCE DISTRIBUTING CO., INC. v. WILLIAM A. HALLQUIST, d/b/a 
POINTS WEST PRODUCE DISTRIBUTORS. PACA Docket No. 2-4852. 
Reparation of $3,146.25 with 8 percent interest from January 1, 
1977, awarded complainant against respondent in order issued 
January 5, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,282) 


WILLIAM H. KOPKE, JR., INC. v. JOHN E. RUSSO PRODUCE Co., INC. 


PACA Docket No. 2-4849. Reparation of $2,244.00 with 8 percent 
interest from May 1, 1977, awarded complainant against respond- 
ent if order issued January 5, 1978, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 18,283) 


C & C FARMS v. CLIFFORD HIMES, JR. PACA Docket No. 2-4869. Repara- 
tion of $8,531.90 with 8 percent interest from July 1, 1977, award- 
ed complainant against respondent in order issued January 12 
1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,284) 


DE BRUYN PRODUCE Co. v. TOLEDO FRUIT, INC. PACA Docket No. 
2-4868. Reparation of $2,966.20 with 8 percent interest from Sep- 
tember 1, 1977, awarded complainant against respondent in order 
issued January 12, 1978, by Donald A. Campbell, Judicial Officer. 
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(No. 18,285) 


R. F. DONOVAN FARMS, INC. v. GENE J. FIDEL. PACA Docket No. 
2-4867. Reparation of $3,862.50 with 8 percent interest from 
December 1, 1976, awarded complainant against respondent in 
order issued January 12, 1978, by Donald A. Campbell, Judicial Of- 
ficer. 


% 
(No. 18,286) 


CHARLES WETEGROVE CoO., INC. v. JOSLYN FRUIT Co. PACA Docket No. 
2-4884. Reparation of $1,596.00 with 8 percent interest from 
February 1, 1977, awarded complainant against respondent in 
order issued January 23, 1978, by Donald A. Campbell, Judicial 
Officer. 


© 





SUBJECT INDEX OF AGRICULTURE DECISIONS 
JANUARY 1978 
AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


CHOCOLATE MILK PRODUCT 
Class I milk contained in 


CLASS I MILK INGREDIENT 


Per gallon chocolate milk product 
Standard weight conversion factor 


FURTHER RECOVERY 
Barred by 7 CFR 1000.6 


OVERPAYMENTS 


STANDARD WEIGHT CONVERSION FACTOR 

Deduction of nonmilk additives on a dry weight basis 
ANIMAL WELFARE ACT 

ANNUAL LICENSE FEES 
Failure to pay 

ANNUAL REPORTS 

Failure to file in conformity with regulations 
REGULATIONS 


Failure to comply with 


SANCTION 


Suspension for 30 days and until all fees have been paid and 
all reports filed — Consent 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURAL MARKETING ACT, 1946 


CONSENT ORDER 


Provisions of 


FELONIES 
Conviction for 
Gifts to public official 
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HIRING RESTRICTIONS 


Person convicted of felonies 


SANCTION 


Withdrawal and denial of services, held in abeyance as Pro- 


PACKERS AND STOCKYARDS ACT, 1921 


ACCOUNTS AND RECORDS 


Incomplete or incorrect 


ALLEGED VIOLATIONS 
Of failure to pay when due 


Insufficiency of evidence as to 


ANSWER 
Failure to file 


BONDING REQUIREMENTS 
Failure to comply with 


CHANGE IN NATURE OF BUSINESS 
Failure to notify USDA 


CHECKS OR DRAFTS 
Insufficient funds 


CONSENT ORDER — Cease and desist 
Bonding requirements 
Checks or drafts 
Gifts to induce sales 


CONSENT ORDER — Sanction 


Accounts and records 

Bonding requirements 

Custodial accounts for shippers proceeds 
Net proceeds 


Records, falsification of 
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CUSTODIAL ACCOUNT FOR SHIPPERS PROCEEDS 
Deficiencies in 


Misuse of 


DISMISSAL 


Failure to prove allegations 


DOCUMENTS 
Receiving sheets, tickets 


Issuance of containing incorrect or incomplete infor- 
mation 


EVIDENCE 
Insufficiency of 


FUNDS 
Availability of 
GIFTS 
To induce sales 
INSOLVENCY 


Current liabilities exceeding current assets 


INFECTIOUS DISEASE 
Cattle exposed to 


Failure to advise purchasers of 


MARKET AGENCY 


Failure to remit net proceeds when due 
Operating without bond 


MARKET AGENCY AND DEALER 
Operating while insolvent 
Operating without bond 


NET PROCEEDS 


Failure to remit when due 


PACKER 
Operating without bond 
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PURCHASE PRICES 
Failure to pay when due 
RECORDS 
Falsification of 
SANCTION 


Suspension until no longer insolvent 


Suspension for 7 days 


Suspension for 15 days 


Suspension for 30 days 
Suspension for 60 days — Consent 
Suspension for 120 days 
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ACCORD AND SATISFACTION 
Established as to shipments A and B 


ACCOUNTING 
False and incorrect 


ANSWER 
Failure to file 


APPLE CONCENTRATE 


Not a perishable agricultural commodity 
Not under jurisdiction of the Secretary 


BANKRUPT 
Declaration as 
BURDEN OF PROOF 
Failure to sustain 
BROKER 


Failure to prove negligence of 


BROKERAGE COMMISSION 
Entitlement to 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


CONSIGNMENT SALES 
Net proceeds of 


CONTRACT 


Failure to prove breach of 


CONTRACT PRICE 
Failure to pay in full 
COUNTERCLAIM 


For unpaid brokerage and fees and expenses in connection 
with oral hearing 


Reparation awarded for 


DAMAGES 


Failure to prove 


Measure of 


DESTINATION 


Failure to prove agreement on 


DISMISSAL AND VACATION 


Of complaint and prior order 
Respondent declared a bankrup 


EMPTY BAGS 


Claim for not considered in accord and satisfaction deter- 
mination 


FLAGRANT AND REPEATED VIOLATIONS 


Failure to pay promptly and in full 


GOOD DELIVERY 


Made at destination 


INTERSTATE COMMERCE 
Established 


JURISDICTION 


Absence of, apple concentrate not a perishable agricultural 
commodity 
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PRIOR ORDER 


Vacation of 
REJECTION 
Without reasonable cause, shipment C 


RESALE 


Prompt and proper 


SANCTION 


SUITABLE SHIPPING CONDITION WARRANTY 
Not applicable 
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